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FRAMING THE CONSTITUTION OF THE REPUBLIC OF 
TEXAS 


Rupert N. RIcHARDSON 
THE MEMBERS AND THEIR ORGANIZATION 


In the Autumn and December of 1855 the Texas Colonists re- 
volted and cleared the Anglo-American region of Mexican forces. 
In accordance with an ordinance of the General Council enacted 
December 11 and passed over the Governor’s veto December 13, 
of February. 1836 


it ’ 


1835,' elections were held on the first day 
and delegates were chosen to represent their respective districts 
in a Plenary Convention for Texas, which was to convene March 
1° The constitution that was to be drawn up was not to be- 
come operative until ratified by a majority of the voters. 
Pursuant to these plans the Convention assembled at Wash- 
ington on the Brazos and proceeded with the details of organiza- 


this paper is to present a study of the 


tion. The purpose o 
work of that body as it pertained to the forming of a constitu- 


tion, together with some account of the history of that instru- 


ment up to the time it became effective as the fundamental law 
of the Republic of Texas. 

“Proceedings of the General Council,” Gammel, H. P. N., Lates of 
Texas (Austin, 1898). [, 650%. The Texans had held a consultation or 


convention at San Felipe, November 3-14, 18385, and had created the Per- 
manent Council or provisional government consisting of one representa- 
tive from each municipality. 
“Journals of the Convention of the Free, Sovereign and lependent 
People of ‘Texas in General Convention Assembled,” Jbid., Here- 
, 


he Convention.” A eriticism and e 





after referred to as “Journals of 
planation of sources is appended at the end of this article. 
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It seems fitting to take some notice in the beginning of the 
conditions under which this body of legislators labored. The 


town of Washington was a frontier village of a hundred or so in- 


habitants. There was no printing press, no library was avail- 


able, except for books brought in by the delegates, and the con- 


ditions under which the members were obliged to work would 
have discouraged men less seasoned in frontier life. The house 
used as a meeting place was an unfurnished wooden structure 
without doors or windows. Cotton cloth in lieu of glass helpe 
to keep out the cold wind. On the day the convention was or- 
ganized a “norther” was blowing and the mercury stood at thirty- 
three degrees. “A long rough table extended from near the 
front door to near the rear wall, and was equidistant from the 
side walls. On this table the public documents and the papers 


of the convention were laid, and the delegates were seated around 
it, the presiding officer sitting at the end and the secretary near- 
est him on his left. There was no bar around this table to pre- 
vent intrusion upon their deliberations. . . . Spectators en- 
tered the chamber at will, but they walked gently, so as not to 
annoy the delegates.””* 

But the lack of accommodations represented one of the least 
difficulties the assembly had to face. Far more serious was the 
fact that they uever knew what day they might be obliged to 
disband and either seek safety in flight or join the army then 


] ] 


Mexican advance. From the ver 


being assembled to stop th 


the Texan forces in 


first day they were uneasy about the fate o 
the vicinities of Goliad and San Antonio, and they knew that, 
even if Travis’ little force should be able to hold out at Bexar, 
Santa Anna had a force sufficiently large to send an advance 
party of cavalry to put them to flight or capture their whole 
company.” 


Of the permanent organization Richard Ellis, of Red River, 

Gray, William Fairfax, From Virginia to Texas, 1835 (and 1836) 
(Houston, 1909), 121. Gray, an intelligent Virginian, attended most 
the meetings of the convention. His diary furnishes the bost accoun 
of the proceedings that is available except that contained in the Journals 

‘Zuber, W. PP. Article in the Galveston News June 24, 1900. On his 
way to the army, Mr. Zuber spent a portion of a day in observing the 
work of the convention. It appears that he wrote the above mentioned 
article about 1899, from memory. 


Ibid. 
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was president, and H. 8. Kimble, who had recently come from 
Tennessee, was secretary. During the first day or two some ill 
feeling prevailed concerning the policy the convention should pur- 
sue toward the quarrel between Governor Smith and the Council 
of the provisional government that had been organized in the 
preceding autumn; but the delegates seem to have come to the 
sensible conclusion that they had enough problems already with- 
out injecting this unseemly quarrel! into their difficulties, and they 
ignored the complaints of both contending factions.® 

On Wednesday, March 2, a motion made by Robert Potter and 
adopted provided ‘That a committeee be appointed consisting of 
one member from each municipality represented in the conven- 
tion for the purpose of drafting a constitution for Texas, and 
that the same be reported as soon as practicable to this conven- 
tion. * The president immediately appointed as members of this 
committee Messrs. Martin Parmer of San Augustine, Robert 
ter of Nacogdoches, Charles B. Stewart of Austin, Edwin Waller 
of Brazoria, Jesse Grimes of Washington, R. M. Coleman of 


Bi 
i 


Mina, John Fisher of Gonzales, J. W. Bunton of Mina, James 


Gaines 


yf Sabine, Lorenzo de Zavala of Harrisburg, Stephen H. 
Everett of Jasper, Baily Hardeman of Matagorda, Elijah Stapp 
of Jackson, William C. Crawford of Shelby, Claiborne West of 
Jefferson, James Power of Refugio, Antonio Navarro of Bexar, 
Collin MeKinney of Pecan Point, William Menifee of Colorado, 
\ Mi 


William Motley of Goliad, and Michaet B. Menard.*) On March 


*‘John Forbes writing March 2 to Colonel Henry Millard, as printed in 
the New Orleans Bee of March 21, and copied by the Augusta Constitu- 


tionalist of March 29, 1886, says: “During the first day matters looked 
squally and disagreeable. . . . The matter relating to the governor 
and council is not yet undisturbed. “ 

In his diary for March 2 Gray writes: “A motion made to wait on 


Governor H. Smith and inform him that the convention is organized and 
ready to receive any communication he may have to make. This led to 
a discussion in which some excitement was manifested. The quarrel 
between the governor and council was spoken of in unmeasured terms 


of reprobation. It was finally amended so as to include governor. leu 


enant governor and council, in order, as avowed by members in debate, 
to take no cognizance of the private quarrels or private griefs of either 
party : 

At the ‘lose rT he third day lw writes: ‘The onventlo i o tar 
gone on harmoniously.” and adds that the only exciting subj heen 


the Smith-Council alfair 
Journals of the Convention. Gammel, I, 824. 

ournals of the Convention,” Gammel, 1, 824 and 834. The official 

list of the committee does not contain the name of any delegate from 
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2, Messrs. Houston, elected by Refugio, Robert Hamilton of 


Pecan Point, James Collingsworth of Brazoria, and David Thomas 


of Refugio were added to the committee.” This list of delegates 
represents about half of the convention. Some men who partici- 


pated extensively in discussing and perfecting the constitition 
were not named on the committee. Among those not named 
should be mentioned Samuel P. Carson, Thomas J. Rusk, Edward 
Conrad, George fee Childress, and Richard Ellis, the latter presli- 
dent of the convention. 

In this connection it may be well to take some notice the 
characteristics, training, and experience of some of the delegates 
who appear to have been most active in the proceedings. Richard 


Ellis had participated in the Alabama Constitutional Convention 


of 1819,'!9 and hac 


come to Texas (or Arkansas, for he lived near 
the boundary which had not been surveyed) in 1825. The peo- 


ple of Miller County, Arkansas, elected h 


bbe ie 
m as their representa- 


tive to the Arkansas Constitutional Convention of 1835, but he 
did not attend because of ill health."! William Fairfax Gray 


thought Ellis made a poor presiding officer, and charged him 


with failure to preserve order and with showing partiality to 
certain members.'* However, it must have been a difficult task 
to direct the proceedings of an organization of frontier states- 


men crowded for time and working under the tension that so 
many issues of vital importance naturally produced. 
Probably the delegate best known at that time was Sam Hous- 


ton. He was generally looked to as one of the few men whose 


experience and attainments would naturally fit him for leader- 
ship.'® However, he left the convention for the seat of war in 
Milam, represented by Sterling C. Robertson and George C. Childress, 
or from San Patricio, represented by John Turner. It appears that 
Menard was from Liberty. It will be observed that two delegates from 
M are named. 


*Tbid., 838. 








“Fulmore, Z. T., The History and Geography of Texas as Told in 
County Names (Austin, 1915), 107. Fulmore does not state the source 
of his information. 

“Editorial in The Arkansas Gazette (Little Rock), April 5, 1836. 

“Gray, From Virginia to Texas, 129. 

“February 29 Gray writes: “General Houston’s arrival has created 
more sensation than that of any other man. He is evidently the peo- 
ple’s man, and seems to take pains to ingratiate himself with everybody.” 
Ibid., 121. 
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the afternoon of March 6, before the first draft of the constitu- 
tion had been presented and before the various issues which arose 
could have been debated extensively.™* 

Another member of considerable experience in public affairs 
was Robert Potter, a petulant soul, if we may believe the gossip 
of that day. He had served in the assembly of his native state, 
North Carolina, was a member of the twenty-first congress,’? and 


again served in the state assembly. He left that state in 1835 


and took up residence at Nacogdoches soon after.'® However, in 
the matter of experience in legislative and constitutive bodies, 
Samuel P. Carson was the superior of any other man in the con- 
vention. He had been a member of the senate of North Caro- 
lina and had served four terms in Congress.’ Furthermore, he 
a Constitutional 


had served as a delegate in the North Caroli 
Convention of 1835,7% although he had come to Texas in 1834. 
Apparently the people of his district in North Carolina consid- 


ered his trip to Texas merely a visit and in his absence they 


elected him to the convention.!® The records of the North Caro- 


lina convention do not indicate that his service was in any way 


distinctive, possibly due to the fact that he reported to the con- 
late and suffered ill hea 


vention nearly two weeks th during a 


considerable portion of his stay there. Carson was late in arriv- 


ing at the Texas convention also and after his 





he was not 


on the floor as much as a number of other members; but this 


does not indicate that his influence was not great. Other men 
who had held public ificee of some distinction were Martin Par- 
mer, who had sat in the Missouri Constitutional Convention of 


1819,°° and James Collinsworth, who had served as United States 


“<* Journals of the Convention,’ Gammel, I, 845. 


1 Biographical Congressional Directory, Senate Document No. 654, 
61 Congress, 2 Session, p. 933. Gray, From Virginia to Texas, 90. 

®Thid. 

“A Biographical Congressional Directory, Senate Document No. 654, 
61 Congress, 2 Session, p. 532. 

“Proceedings and Debates of the Convention of North Carolina 
(Raleigh, June 4, 1835), 240. Also see index to same. 

“Fulmore, The History and Geography of Texas, ete., 105. And by the 
same author, “Thomas Price Carson,” QUARTERLY OF THE TEXAS STATE 
HistoricaAL AssocraTIon, VIII, 265. 

“Dixon, Sam Houston, The Men Who Made Texas Free (Houston, 
1924), 77-79. The records of the Missouri Convention were not avail- 
able, and Dixon does not state where he got his information. 
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District Attorney in Tennessee.*' Thomas J. Rusk, a Georgia 
lawyer who had lost his money in a speculative enterprise and 
had come to Texas to recoup his fortune, had not had as much 
experience in public affairs as a number of other men in the 
group, but he was evidently recognized as a man of superior abil- 
ity and the record indicates that he took a keen interest in every 
issue that was raised.2? As the chairman of the select commit- 
tee to correct errors and phraseology in the final draft of the 
constitution he may be regarded as being more responsible than 
any other man for the final wording of that instrument.?* By 
way of apology for Rusk, it may be stated that the constitution 
was amended a number of times after this final draft was pre- 
sented. The notable service Rusk later rendered as Chief Jus- 
tice of the Supreme Court of the Republic of Texas and _ still 
later as United States Senator from Texas is evidence of 
traordinary ability, and explains the influence he wielded over 
the members. 

George C. Childress is best known as the chairman of the com- 
mittee on a Declaration of Independence and as the probable 
author of that instrument. He was not a member of the com- 
mittee for framing a constitution; but he participated in many 
discussions pertaining to it, and should be mentioned among the 
men who appear to have had most to do in the final determina- 
tion of questions that arose. 

Three Spanish-Americans sat in the body and helped give it 
some appearance of being more than a mere assembly of dis- 


hey were Jose Antonio Navarro, 


gruntled Anglo-Americans. The 


last named 


Francisco Ruis, and Lorenzo de Zavala. Of these the 

*Davenport, J. H., The History of the Supreme Court of Texas (Aus- 
tin, 1917), 4, 9. Collinsworth was the first Chief Justice of the Su- 
preme Court of Texas. 

=Ibid., 14-15. 

Journals of the Convention,” Gammel, I, 894. Messrs. Gazley, Ham- 
ilton, Gaines and Everett were on this committee with Rusk. Gazley 
and Everett were both physicians. James Gaines certainly was not 
suited for this work and there is nothing to indicate that Hamilton or 
the two doctors had any special qualifications. One is inclined to con- 
elude that Ellis thought the work was a one-man task and for that re: 
son placed men on the committee who would not interfere with Rusk. 
Dixon, The Men Who Made Texas Free, pages 95, 240, 295, 301, gives 
something of the lives of these men. It appears that he obtained his in- 
formation principally from one of Gazley’s granddaughters and from 
Chas. B. Stewart, a member of the convention. 
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irst 


was well known on two continents. As a deputy to the 1 
Mexican National Congress, President of the Constituent Con- 
gress of 1824, Senator, Governor of the State of Mexico, Secre- 
tary of the Treasury, and Minister to Paris in 1833, he had run 


statesmanship.** 


almost the complete gamut of Spanish-America 
His broad experience in public affairs in Mexico certainly must 
have acquainted him with Mexican institutions and through ex- 
tensive travel and reading he had probably become well ac- 
quainted with those of the Anglo-.mericans. He spoke English 


well, but not so fluently as Spanish. 
Others might be named as participating extensively in the 
proceedings of the body but the records of what occurred are so 


t 


meager that it is difficult to form any concise idea of their work. 


It does not appear that the delegates were aligned into any well 
defined groups with any certain issues as the line of cleavage 
T 4 =" ot ] a ] ild } i1 4 fl as " 

[he votes recorded (and it should be noted that most dist s!0Ds 
occurred in the different committees or in the committee of the 
whole, where there is left little or no record of what happened 


indicate that new alignments were made from time to time. 


‘ 

Hence, leaders of groups, if there were any, were never sure of 

their followers. It appears that there was a large degree of in- 

pendent action, and a descendent or a biographer of most any 
j 


delegate might go to the journal and prove that his ancestor or 


subject was active in the proceedings. 
It has been stated that of the fifty-eight men who participat 
in the proceedings forty were under forty vears of age, and that 


nearly all of them came from Southern states—eleven from tl 
Carolinas: that there were two native Texans, Navarro and Ruts 
both of Bexar: that there was an Englishman, a Canadian, a 


Spaniard born in Madrid, an [rishman and a Scotchman.” 


It cannot be said that there was anything remarkable about 


the experience and ability of the members of the Washingto1 


Convention: for along beside men of training 
oases | 


talent worked those of lesser capacity and knowledge 


ralt. Yet, it would seem that the body vould not suffer 1n 


comparison with the constituent assemblies that formed the fun- 
damental laws of other American states. The large number « 

‘Cc, W. Raines (editor). “Lorenzo de Zavala \ Free Translation trom 
Sosa,’ Year Book for Texas (Austin, 1903 II, 29-33. 


*Wharton, C. R.. The Republic of Teras (Houston, 1922 ae 
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states represented gave the body a wealth and variety of political 
institutions to draw from and the earnestness and diligence of 
the delegates enabled it to complete its work in a briefer period 


than almost any other similar body in American history. 


LAND QUESTION 


THE WORK OF THE CONVENTION ; 


After the committee on the constitution had been appointed, the 
convention dealt with various matters. For our purpose it is not 
i 4) 


necessary to take any further notice of these proceedings than to 


mention some ot the different prot ems with which the body 
had to deal in addition to the work ol ustitution making. 
should be noted that this organization was within itself the govern- 
ment of Texas while it lasted, and one of its most pressing duties 


was to organize a provisional government that might hope to with- 





stand the Mexican invasion and preserve order until the constitu- 


tion could be approved by the voters and a regular government set 


up under its provisions. It is a matter of consequence that a cor 


{ 


siderable part of the time and efforts of the delegates had to be 


spent on matters that would not present themselves to such a body 
meeting under conditions that generally prevailed when the differ- 


ent constitutions of the Anglo-American states were formed. Such 


problems as that of defense, the condition of the army, the selec- 


: ; 
d the election 


tion of a flag for the Republic, contested elections, a1 
of a commander-in-chief for the army occupied most of the time 
for the first few days. 

The committee on the constitution subdivided themselves into 
three committees on the executive, legislative, and judicial 
branches respectively. Zavala was made chairman of the group ou 
the executive, but we are not told who were the chairmen of the 
other two groups.?") Gray states that a report on a portion of the 
constitution was made on Monday, March 7, through Mr. Thomas 
acting as spokesman.*’ The Journals do not mention this fact, and 
it may be that Thomas’s report was made informally for the infor- 
mation of those members not working on the committee, and that 
it was not placed before the convention in a regular way. At any 
rate, it seems that the committee was reaching certain agreements 


and that the time was near at hand when at least a part of their 


7 . ° . r ry . 
Gray, From Virginia to Texas, 1 


Thid., 126. 


Framing the Constitution of the Republic of Texas 199 


proposal would be finished; for on the morning of March 8, Potter 
made a proposal in regard to the land article which indicates that 
he had been defeated in the committee and was carrying his fight 
to the whole convention. His plan was to have the convention 
instruct the committee on the constitution in regard to the subject 
contained in his proposal. 

The preamble of Potter’s resolution reads in part: “Whereas, 

certain designing persons in Texas, combined with others 
who live in distant parts, and are not citizens of Texas, are seeking, 
under the cover of forgery or fraudulent grants to cheat the people 
of Texas out of large and valuable portions of their lands” 

he would propose a resolution to the effect that the 
“committee on the constitution be instructed to inquire into the 
propriety of inserting in that instrument a provision . . .” to 
the effect that “no claim of eleven leagues of land or more shall 
be valid; and all titles for more than one league and one labor of 
land (Empresario’s excepted) shall be null and void and of no 
effect.” It was provided further in the resolution that all grants 
issued to any individual since the Consultation had ordered the 
land offices closed should be null and void.?* 

Since the land question appears to have been by far the most 
troublesome issue the convention had to face and since the public 
lands of Texas have played such a significant part in its history, 
it seems necessary to give something of the historical background 
concerning this question and to trace its progress through the con- 
vention with as much detail as the scant records will permit. 
Therefore, we shall break the continuity of the account of the gen- 
eral proceedings of the convention and follow this one issue 
its solution in the finished con- 


through to the final shape o 
stitution. 
In the land question the convention had inherited a problem as 


intricate as the threading of a piece of old lace. ‘The Spanish 
policy had been “land to all,” and the only costs a few fees. 
In addition to the ordinary grants of various amounts given to 
heads of families the Spanish made liberal grants for improve- 
ments, such as saw-mills, that might be useful to the public gen- 
erally; and much land was squandered by their lax system. Land 


** Journals of the Convention,” Gammel, I, 856. 











210 Southwestern Historical Quarterly 


records were kept in a slovenly and haphazard fashion.*° As we 
shall see, in the Spanish period was not the beginning of the 


principal part of the problem the Texans had to deal with, but 
since there were extensive Spanish grants about old settlements 


like San Antonio and Nacogdoches an invalidating policy as 
broad as Potter’s resolution suggests would have involved some 
titles nearly a hundred years old. However, it is not likely that 
is certain that he was 


he was aiming at these titles; and it 


not attacking any titles involved in the empresario grants, as his 


resolution specifically excepted these. It is evident that the prin- 
cipal issue involved was the validity of certain grants of com- 


+ 


paratively recent date made by the state government of Coahuila 
and Texas. 

Under the state law of March 24, 1825, the government of 
Coahuila and Texas could sell to Mexicans eleven league grants of 
land at a price that represented the equivalent of a small fee. It 
does not appear that the Mexicans took advantage of this provision 
to any great extent until certain Anglo-Americans discovered that 
it was easy to have such grants transferred to themselves. Hence, 
from about 1830 on numbers of Texans like the noted James 
Bowie came back to Texas after a journey to the capital, carrying 
in their pockets a dozen or so of these eleven league grants which 
Mexicans had bought and assigned to them for a consideration 
which was likely but little greater than the trifle the Mexicans had 
been obliged to pay.*° Texas had immense stretches of public land, 
and this practice did not attract much attention, except that oc- 
casionally a “squatter” would complain when he was crowded out 


through the location of these claims of the speculators. It shoul 
be noted that the Potter resolution would have declared these claims 
null and void and that it was so worded as to include them spe- 
cifically in its invalidating scope. 

The year 1834 saw land speculation in Texas and Coahuila de- 
velop to an unprecedented degree. It appears that the state 
government saw in the land an opportunity to secure funds for 


defense and for maintaining a government that was ever im- 


pecunious. Adventurous Americans saw in it a chance to make 


“Kennedy, William, Texas (London, 1841), I, 30s if. 
“Barker, E. C., “Land Speculation as a Cause of the Texas Revolu- 
tion,” QUARTERLY OF THE TEXAS STAre HisTorRIcAL ASSOCIATION, X, 


76-78. 
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money, and it is easy to see how two parties in these respec- 


tive states of mind did not find it difficult to strike a bargain. 
") 


A law of the state legislature passed March 26, 1834, opened 


t 


to any purchaser by providing for auctions at which 


publie lands 
one might purchase land in tracts of 177 acres at not less than ten 


dollars per tract. Possibilities of speculation were limited, how- 


ever, by the provision that no person could purchase more than 


eleven leagues. <A little later this act was supplemented by an 
amendment which provided that lands once put up at auction and 


not sold might be purchased later at the minimum price without the 
formality of an auction.*' April 19, of the same year another 
act authorized the Governor to sell as much as four hundred sitios 
for purposes of defense. Then a year later, March 14, 1835, a 
law was passed authorizing the Governor to sell four hundred 
leagues of land without regard to the limitations placed in the act 
of March 26 of the year preceding. Finally, April 7, 1835, the 
Governor was authorized to dispose of land where such was neces- 
sary to secure the public tranquillity.** This list of the land legis- 
lation of Coahuila and Texas is not complete, but it is sufficient to 
indicate the reckless fashion in which the public domain of Texas 


{. During this period Coahuila was in the 


was being disposed « 


of a civil war caused by the dispute between the towns of 


ui 


midst 
Monelova and Saltillo over the location of the seat of govern- 
ment.** To add to this confusion the Federal Congress intervened 
and declared the state law of March 14, 1835, void as being con- 
trary to the federal colonization law of April 6, 1830.°* Meanwhile 
President Santa Anna sent an army into the state, and the state’s 
need for ‘‘defense” was increased by the necessity of repelling 
this force. 

Just how much land was granted under these various acts is a 


matter that has not been altogether determined. But John T. 


Mason, the agent of an outside “millionaire” company secured a 


large grant—in his own right and not that of the company, it 
appears. Samuel M. Willams and John Durst profited under 


the act of March 14, 1835, which they had introduced in the legis- 


hid. 
*Lhid. 
‘Barker, E. C., The Life of Stephen F. Austin, 466 ff. 


‘Barker, E. “Land Speculation,” ete., op. cit. 
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lature. And James Grant, Robert Peebles, and F. W. Johnson 
were others who received large grants. 

If this land, or the claims to it, had stayed in the hands of the 
original grantees or purchasers, it would have been an easy matter 
for the convention to decide what course to pursue. The specu- 
lators would have received little sympathy. But some of the grants 
evidently had been well scattered. For instance, Dr. James Grant, 
in 1835, sold a hundred one-league claims in Nacogdoches through 
his agent, Alexander Newlands. Williams sold grants for a hun- 
dred or more leagues out of the Williams-Durst grants. By 
August 20, 1835, Williams, Peebles and Johnson had sold the 
entire amount of their four hundred-league grant to forty-one 
persons, mainly in blocks of ten leagues per person.** To what 
extent these claims were resold we are unable to state, but it is 
evident that, even if they stayed in the possession of those persons 
who bought them from the original grantees, a large number of 
persons were involved. Hence, it is easy to see how the proposal 
to nullify all of these claims produced great excitement in the 
convention. 

Long before the convention met the operations of these specu- 
lators had aroused resentment and produced friction.*" 

As soon as the Texans began to take the direction of affairs in 
their own hands they took steps that put the speculators on notice 
that they might find it difficult to secure the lands for which their 
claims called. October 27, the Council or provisional government, 
which had been set up largely through the influence of Stephen F. 
Austin, passed a resolution requiring the suspension of the pro- 
ceedings of the various land offices.*7 Previous to this, General 
Sam Houston had presented a resolution to the Council recom- 
mending that the Consultation, when it should meet, should inves- 
tigate and declare null and void all extensive grants of land made 
by the legislature under suspicious circumstances since 1833. This 
proposal provoked a protest, but the act of October 27 had been 
passed before the protest was received. Of course this would stop 
the location of land claims. Then on November 13, in the Con- 
sultation, which was a more formal and representative assembly 

“Thid, 


Barker, The Life of Stephen FP. Austin, 472. 
“Journals of the Consultation,’ Gammel, I, 513. 
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of Texans met for the purpose of perfecting a plan of goy- 
ernment. a committee on lands made a report in which it 
called attention to the fact that the land offices had been closed 
“that no advantage should be taken over the soldier in the field 
in making his selection of lands.”** On the motion of James W. 
Robinson, of Nacogdoches, section eighteen Was pul into the plan 
of the provisional government which was adopted. This section 
provided that “all grants, sales, and conveyances of land, illegally 
and fraudulently made by the legislature of the State of Coahuila 
and Texas, located or to be located within the limits of Texas, are 
Further- 


9 


hereby solemnly declared null and void, and of no effect.* 
more, article fourteen of the plan of the provisional government 
ordered all officials or persons in any wise concerned with the 
location of lands to cease their activity during the period of agita- 


tion and unsettled condition of the country. It provided that 


le persons be appointed to take charge of the archives be- 


i 


suitab 
longing to the different land offices, and that the same be held 
subject to the orders of the provisional government.*® 

But it was one thing for the different provisional governments 
of Texas to order the land offices closed, and quite another actually 
to close them. December 4, we hear complaints in the General 
Council (a provisional government that had been created by the 
Consultation) that the “refractory commissioner of Nashville 
Colony” would not close his office.4t On December 26, Governor 
Smith read to the Council a communication of John Forbes, whom 
Smith had appointed as one of three commissioners to close the 
Nacogdoches office. Forbes returned his commission and _ stated 
that “owing to the combined and active opposition of some six or 
eight speculators, sustained by individuals from the United States, 
who employ them to engross the lands that are properly the public 
domain” the will of the government was being thwarted.*? It ap- 


pears that the Governor and Council] never sueceeded in closing 


the offices.** 


SThid., 537 

*Tbid., 531. 

“Proceedings of the General Council,’ Gammel, I, 620. 

"7bid., 541. 

“Tbid., 700. 

%Such is the implication of different resolutions on the subject intro- 
duced into the convention. Also, the Commissioner of the General Land 
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Let us now return to the convention where we left it with the 
introduction of Poticr’s land resolution of Mareh 8, in which he 


suggested that the commitiee on the constitution inquire into the 


propriety of nullifying a land grants ( more than one ieague 
and one labor in extent. Naturally the proposal caused something 
of a furor, although our information about it does not enable us to 
speak with certainty about what actually happened. It is not 
likely ths the proposal ever had an! chance of being adopted in 


its radical shape: but it placed the land question squarely before 


i] ; . . hy Oe | ee Be i] i. ° : 4 ih i, 
the conven 1, and must have frightened those interested in land 

mn 4 Bas ] | +4 . , ) 
grants. ihe resoiution Was serious! debated. Potter spoke at 
length, and Collinsworth followed in opposition. Rusk opposed it, 


Potter took the Hoor again asking the privilege of being allowed 


to “explain,” and Ellis (Grimes was presiding), Thomas, and 
Parmer spoke 1D favor of it.*4 Potter’s resolution was considered 
in the committee of the whole and rejected. Hence we have no 
record of the vote.*’ In his diary for that day W. I. Gray states 
se ] 


and the land question also requires much log rolling to 


>. 


make it suit the existing interests or selfish views of membe 
The constitution gets on slow! 7246 

On the same day that the Potter resolution was under considera- 
tion Mr. Conrad proposed that the convention select a commission 


to proceed to the different land offices and investigate what they 


had done, determine how much land was still unappropriated, learn 
the circumstances attending all grants of land for greater amounts 
than that provided in the colonization laws, take in hand all books 
and records of the several offices, and bring their report and 
material secured back to the convention.? Such a plan might 
have enabled the body to go into the merits of the different claims 
and settle the question with some degree of justice, but under the 


conditions that prevailed the idea was impracticable. Before the 





Office to Hon. Robert Potter, Chairman of the Committee on Public Lands 
November 21, 1840. Published in the Northern Standard, Clarksville, 


January 28, 1845. 





*“Journals and Papers of Convention of Mareh, 1836.° Minutes of 
W. A. Faris, MSS. in the State Library, Austin. Faris kept very brief 
notes on most of the proceedings of the convention. In some cases they 
serve to supplement the “Journals,” which have been printed by Gammel. 

“Tbid., also see “Journals of the Convention,” Gammel, I, 857. 

‘From Virginia to Texas, 126-127. 


‘Journals of the Convention,’ Gammel, I, 857. 
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commission could have accomplished anything the convention 
would have adjourned. Under the rules of the house the proposal 
was laid on the table. Jt might have been called for after one 
day had passed, but it does not appear that it was ever taken up. 

On the morning of Wednesday, March 9, Mr. Parmer, for the 
committee on the constitution, reported the first draft of that 
instrument.** Section 11, under the heading of “General Pro- 
visions,’ provides that there shall be a tribunal from whose de- 
cision there shall be no appeal, for adjudication of all land 
titles; no claim to be confirmed by said tribunal until Congress 
shall have passed on the same: nor shall Congress act on any 
claim or grant which originated previous to the adoption of this 
constitution, before the claim shall be recommended by said 
tribunal.*” Section 15 of the “General Provisions” declared void, 
“sales of land made by the legislature of Coahuila and Texas, 
located in Texas, and all lands, the location of which are un- 
authorized by law, and all grants, the conditions whereof have not 
been complied with: and all grants or titles issued in violation of 
the laws of the consultation; and all titles that may be hereafter 
issued unless under the authority of this constitution; and all 


” 


grants that may have been antidated. It was provided 
that grants secured under the colonization laws should not be in- 
validated. Section 12 of this article required that lands should 
be sold and never given away, but it was provided that this should 
not prevent congress from providing for the army. Furthermore, 
section 13 provided for giving land to citizens and soldiers. 

While this first draft of the constitution was not so drastic 
in the matter of invalidating land grants as the Potter proposal, 
it must have terrified the speculators, nevertheless. However, it 
was not destined to maintain this shape in the final draft of the 
constitution. On March 10, Potter again introduced a land 
resolution, but its main feature did not pertain to the nullifying of 


claims. It proposed that each citizen of the Republic be given a 


‘Jbid. The first draft of the Constitution is included in pages 859-873. 
“Tt appears that the idea of this tribunal originated with Conrad, who 
proposed such a plan, probably on March 8. The Journals as printed 
in Gammel make no reference to it. But in the “Journals and Papers 


of the Convention’” MSS. in the State Library, we find the original copy 
of Conrad’s motion written in his own handwriting, with a note attached 
to the effect that he had introduced the proposal, but neither paper con- 
tains any date. 
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league and a labor of land, it provided for a land tribunal to settle 
titles much as the provision in the first draft of the constitution, 
and forbade alien ownership of land.°® This plan was laid on the 
table as the rules of the house required, and it does not appear that 
it was considered again. 


On the afternoon of Monday, March 14, Potter proposed that 


a committee of five be appointed to draft a provision for the con- 
stitution on the subject of lands. It was carried, and Potter, 


Carson, Childress, Fisher and Coleman made up the committee 


which was appointed.’ On the same day Conrad proposed a 


schedule of land bounties to be given soldiers, each soldier to be 
given from 320 to 1280 acres of land varying with the length of 
his service. Gray refers to this resolution and predicts that it will 
pass since “the military interest had a great ascendency in this 


body.’°* His prediction was sound, for one of the last acts of 


the convention was to pass this resolution with certain amend- 
ments. However, this did not become a part of the constitution. 
Potter reported for his committee on lands on March 15, and 


his report was referred to the committee on the constitution to 

t its phraseology. No copy of his report is to be found in 
he papers of the convention, but it does not seem that any changes 
of consequence were made in its provisions. 

The constitution as finally adopted makes no provision for a land 
tribunal. It provides for giving land to citizens and states how 
much they shall have. It declares null and void grants made by 
the legislature of Coahuila and Texas in 1854 to John T. Mason 


of New York and other grants made under the law of March 14, 






1835, wherein eleven hundred leagues were granted to sundry 
individuals. It declares void all eleven league claims located 


within twenty leagues of the boundary of Texas and the United 
‘ 2 ri t f +] | 
States, all surveys and locations made since the act of the late 


consultation closing the land offices, and all titles to land granted 


? hee aa i Taam Soe enews ] vas ] Mk ‘ranted 

since that ime, in tne iuture no iand Tlties snoulad be 2rantet 
P| ey : > 4] ey : , . my} ‘ 

except on he auctnorit ol the convention or o1 Congress. inere 
1 171 _ . - ee ’ } 
snouid be a general tand oihce created Oo nave charge oO tne ad- 
ministration oO the ind ollcy OF the nepudiic. 

*Tournal he Conven ! mmel, I 76 

Tbid., p. $92 
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The land provision incorporated in the constitution was clearly 
a compromise measure. Our information about it is meager, but 
it is evident that there were two well defined factions; one, led by 
men like Potter and Ellis, who would have nullified not only every 
claim that appeared to have originated in an illegal or corrupt 
transaction but other claims as well which were perfectly legal 
but which grew out of a land policy that they considered unwise ; 
the other, represented by Rusk, Collingsworth and others, who 
did not favor an invalidating policy. ‘They compromised by in- 
validating those eleven league grants which were clearly illegal in 
that they violated the Federal law in the matter of location in the 
boundary strip, together with what appeared to them to be the 
worst of the large grants made by special acts of the legislature. 
Just why they should have invalidated grants under the law of 
March 14, 1835, and let stand a grant like that made to Peebles 
and Johnson under a revival of the act of April 19, 1834, is a 


problem we cannot explain. 


THE WORK OF THE CONVENTION ; COMPLETING THE CONSTITUTION 


After this survey of the land question which has taken us so 
far afield, let us turn again to the regular course of procedure in 
the convention. We have noted that the first draft of the consti- 
tution was reported March 9. This draft is crude and evidently 
was intended merely as a working basis. There are many de- 
tails which were changed in the final copy; but a comparison in 
detail between the two copies would prove tedious and of no great 
value for the purposes of this paper. We have noted the changes 
in regard to the article on the public lands. Probably the most 
significant characteristic of the first copy which was changed by 
the final act had to do with the election of the president. Section 
two of article three in the first report provided that in case no 
candidate should receive a majority of the popular vote for presi- 
dent, the house of representatives should choose one of the two 
candidates receiving the highest votes. It is easy to see that such 
an arrangement would frequently leave the choice of a president 
to the house of representatives; but as finally adopted the mat- 
ter was left entirely to the popular vote. Another significant 
change made had to do with the importation of slaves. The first 


copy provided that congress may forbid importation of slaves 
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from Africa, but section nine o General Provisions” in e nnal 


constitution defines the practice of the African slave trade as 


I 
{t i ty ible 4 letermine how tl ie Jaca 1 eae 
t 1s NOt possldie to determine Now the copy as proposed by ne 
| , , s +1} Phd ] ] ! + rt ] 
committee was developed into the final shape the constitution took 


1 


\q een Spee ee : : 4 * +] whol , 
Most of the work was done in committee of the vnole, concern 


which we have no record. Furthermore, at times when the recor 
covers what was done, the convention was evidently using a copy of 


the constitution unlike any to be found in any of the papers left 
the records. So many changes were made that the document was 
turned back to Parmer and his committee for a complete rewrit- 
ing.”* He reported again Sunday afternoon, March 15, but this 
draft is not published in Gammel and it is doubtful whether or n¢ 


‘ “t3] 74 } . , sanrnals of ti " 
a certain copy in the papers and journals of the convention now 





in the State Library is the Parmer copy 

Gray tells us that a tty debate” occurred on the 13th 
on the subject of imprisonment for debt. Rusk proposed to pro- 
hibit imprisonment for debt except in cases of fraud. Potter, 





Childress, Carson, and Parmer favored a proposal to forbic 





Pe wy 4 P = 1.4 : a . ew | | 4 ’ . 1] . + 
prisonme tC LO di yt under any pretense whatever. Collnegsworth 

} yy . > SIT? ] Pesal> 3 lh; sorpht {° » hh . 
and Thomas joined Rusk in his fight for his proposal.** 

j 

On the 14, on the motion of Rusk, the constitution was referred 
to a committee of five with directions “to correct rs and 
phraseolog Gazlev, Hamilton, Gaines, and Everett were place 
on this committee with Rusk as chairman. By a_ process of 
is ; + 1, fo 4 4 oe r } I+ +] | 
elimination 1t is not adiunheult to arrive at the conclusion that Husk 
the only one of the five who ever manifested great abi 
duties, did most of the work in this final revision. However, as 
laS DeehH Hhoted, ne COnvVventION Cc Lilt qi ) LMen¢ Lue Os u- 
ment aiter Rusk’s committee reported, so that this con tte 

ert see 1 : : 

CANE e nel aitogvetner accouintapdie or the final ) 

ml" . 1 ] rat h , } ] } + > ; 

Che record does not show that all the constitution was 
for final approval or ever approved inact "ae eae Oe | ] ] 
or tinal approval or ever approved. Farts Of 1t had been at i 


4 > — ; ] ; i. ] 4 
section by section, but the record of adoption does not cover 
ml nts 4 steeds ] } w 1 
Che last mention of the constitution in the records of the conven- 


tion is at the three o’clock session on March 16. At this oceasion 


the convention amended and approved section twelve of “General 


ri 


Texas, 129. 


‘Gray, From Virginia 


Tbhid., 130. 
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Provisions,” but the constitution as printed has but eleven sections 
in the “General Provisions.” 

However, Gray’s diary is much more illuminating in regard to 
the events of the last day or two of the convention. On March 16, 
he writes that some members are going home, that great confusion 


and irregularity prevails. He states that at the close of the after- 
| 


. , ’ : 2 7 1 43] 
noon session the boay aayourned tli 


nine o’clock, but met after 
supper “spontaneously.” ‘The constitution was not yet ready, and 
the body adjourned till ten o’clock that evening. At ten it took 
up the constitution, which was finally adopted at twelve. Then, 
he states, they organized a provisional government and swore in 
the officers at four a. m., and adjourned till nine o’clock. There 
was much confusion at the last session on the morning of March 
17, caused by an erroneous report that the enemy’s cavalry had 
been observed the day before crossing the Colorado at Bastrop, 


sixty miles away. 


ANALYSIS OF THE CONSTITUTION 


The constitution of the Republic of Texas is a composite struc- 
ture of portions of the constitutions of the United States and of 


several of the state constitutions in effect at that time. It does 


not appear that any one state constitution was followed; and 
where material from the constitution of the United States was 
incorporated the wording was frequently changed, sometimes to no 
apparent advantage. Indeed, one is inclined to feel that it would 
have been much better to have followed Gouverneur Morris’s lucid 
English more literally.*° 

The preamble follows that of the Federal constitution except 
that it leaves out “more perfect Union” and changes the wording 
and punctuation slightly. 

Article one provides for the tripartite system of government and 


describes the structure of the legislature and the manner of choos- 
ing the members, and gives certain requirements as to procedure, 
and as to suffrage requirements. A comparison of certain sections 
of this article with the corresponding provisions of a number of 


¢ unique or 


state constitutions reveals the fact that there is nothi 
original in the Texas instrument. 
The copies of all constitutions used in the preparation of this analy- 


sis are those given in Thorp, Francis Newton, American Charters, Con- 
stitutions and Organic Laws, Washington, 1909. 
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Section three of this article, providing for annual elections for 
members of the house of representatives may have been adapted 
from any one of a dozen states.°° The provision of section seven, 
that free or slave negroes and Indians are not to be counted in 
determining the apportionment in congress, may have been taken 
from any one of the several southern state constitutions.°* Other 
sections might be traced in the same manner, revealing a large 
number of possible sources. Indeed, it may be said that in the 
matter of choosing legislators, in the structure and composition of 
the legislature, and in its rules of procedure, the congress of the 
Republic of Texas was nothing more than a state legislature with 
its name changed. 

Article two sets forth the powers of congress. Naturally state 
constitutions could not be followed in framing this provision. 
Here we find an interesting adaptation of material drawn from 
article one, section eight of the Constitution of the United States. 
Paragraph one of that section of the Federal instrument reads: 
“The congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common 
defense and general welfare of the United States; but all duties, 
imposts, and excises shall be uniform throughout the United 
States.’ 
reads: “Congress shall have power to levy and collect taxes and 


, 


The corresponding provision in the Texas instrument 


imposts, excise and tonnage duties; to borrow money on the faith, 
credit, and property of the government, to pay the debts and pro- 
vide for the common defense and general welfare of the Republic.” 
It will be seen that the principal change the Texans made was in 
the matter of punctuation, and arrangement of phrases, and that 
nothing is said about uniformity.®* What they intended this ex- 
pression to mean is a matter that is difficult to determine. How- 
ever, it would seem that they intended: (1) to delegate taxing 


power to congress, and (2) to delegate borrowing power for pur- 


‘See the constitution of Georgia of 1798, article 1; Ohio, 1802, T, 
North Carolina, 1776, III; Virginia, 1830, III, 2; Maine, 1819, IV, 
New Jersey, 1776, III; New York, 1821, I, 2; Pennsylvania, 1776, I, 9; 
Alabama, 1819, III, 3; Connecticut, 1819, III, 4; New Hampshire, 1792, 
IX; Indiana, 1816, III, 3. 

*e. g. Tennessee, 1834, II, 5; South Carolina, 1790, I, 3; Alabama, 
1819, IIT, 9; Arkansas, 1836, III, 31; Missouri, 1820, III, 4. 

“The copy of the constitution published by the plenipotentiaries of the 
Republic of Texas, at Washington, D. C., contains a comma rather than 
a semicolon after duties. 


bo ww 
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poses of paying the debts and providing for the common defense 
and general welfare of the Republic. No doubt they were acquainted 


with Joseph Story’s Commentaries on the Constitution of the 


United States, and he had given that interpretation to the “general 
welfare clause” in the older constitution.*® That is, he said it 


‘he congress shall have power 


} | eee oe: ae - ry 
should be interpreted to read: “] 


to lay and collect taxes, duties, imposts and excises, in order to pay 
the debts, and to provide for the common defense and general wel- 
fare of the United States.” However, Story says that “some 
minds of great ingenuity and liberality of view” have taken the 
position that it gave to congress broad powers to legislate for the 
general welfare of the nation. It appears that the Texans were 
inserting a questionable expression in their constitution, and it 


1: 


a lack of constructive ability in 


might be urged that they showed 


their failure to find a different expression the meaning of which 
could never be brought into question. But this would have been 
hard to do. 

In the rest of the section on the powers of congress the Texans 
followed the Constitution of the United States in delegating to 
that body the power to regulate commerce, coin money, fix stand- 
ards of weights and measures, establish post offices and post roads, 
grant patents and copyrights, declare war, grant letters of marque 
and reprisal, regulate captures, provide an army and navy, call 
out the militia to suppress insurrection and repel invasions. To 
these powers they added the right to grant charters of incorpora- 
tion, and to pass laws necessary to carry out the foregoing “express 
grants of power” and “all other power granted the government or 
any officer.” 

In this matter the framers appear to have been inconsistent in 
following the Constitution of the United States, which provides 
for a lawmaking body with delegated powers and none other, 
leaving many powers to the states or to the people. The Texans 
were creating a central or unitary government that would have to 
exercise all the powers of sovereignty except that retained by the 
people. It is true that there are some delegations of power besides 
those noted above, but the sum total of these delegated powers 


represents but a part of the many things the legislature of such a 


“Story, Joseph, Commentary on the Constitution, Boston, 1833, sec- 
tions 907 and 908. 
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government would have to do. It might have been more logical 

to have given congress a general grant of legislative power and 

then to have applied such limitations as seemed to be expedient.” 
Article three of the Texas Constitution provides that the execu- 

tive authority shall be vested in a President to be elected by the 

people. Ife should serve three years®t and should not succeed 


himself in office. The prohibition ag 


ainst the president’s succeed- 


ing himself was probably inserted as a result of an aversion fo 


the Mexican system, where the president had been prone to use his 


+ } | . 1") ., M ] . ; 17 . 
power to influence elections. ine powers of the president were 


much like those of the President of the United States. However, 
there was a prohibition against the president’s leading an army 
in the field except by the consent of congress. This, likewise, was 
incorporated because of a dislike of the Mexican system where 
presidents had spent so much time with the army. 

Furthermore, the cabinet system was definitely provided for in 
a section which authorized the president “to appoint a secretary 
of state and such other heads of departments as may be established 
by law.” 

Article four sets forth the structure of and the plan of operation 
of the judiciary. The plan followed that commonly in use in the 
southern and western states, but a comparison of the texts does 
not reveal that it was copied from any one state. There should 
be a supreme court and such inferior courts as congress might 
establish. Provision was made for dividing the Republic into 
districts and for the appointment of district judges and attorneys. 
These district courts were to be courts of first instance, while the 
supreme court should be made up of a supreme judge and the 
judges of the district courts. Unlike the United States plan the 
judges and district attorneys were to be appointed by a joint 
ballot of both houses of congress. This practice Was common 
among the states.°* 

*It appears that the courts assumed that congress had general legis- 
lative power, and that it was not dependent on any specific grant in the 
constitution. e. g., “The act of December 14, 1837, to amend the several 
acts relating to the establishment of a General Land Office is not in con- 


flict with or in violation of any provision of the constitution.” Board 
of Land Commissioners vs. Walling, Dallam, 524. 


"The first President was to serve two years only. Article III, Section 2 





"See the constitution of Arkansas, 1836, VI, 7; North Carolina, 1776, 
XII; Ohio, 1802, III, 8; Tennessee, 1834, 63: Virginia, 1830, V, 4. 
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The Declaration of Rights contains nothing new and consists 


substantially of what one can find attached to the constitution of 


almost any state. Section one, declaring that all men when they 
form a social compact have equal rights, is very similar to a pro- 
sion found in the Alabama constitution. Section three, pro- 
hibiting the state from showing preference to any religion is much 
like the first clause of the third amendment to the Constitution 
of the United States. Section six, guaranteeing jury trial! and 
containing the “due process of law” clause is quite similar to that 
of Mississippi.°* It appears that the framers of this article had 
fore them a copy of the Constitution of the United States 
nd that of several of the southern and western states, and that 
they gathered from each whatever gems of political philosophy 
struck their fancy. But they rarely ever quote verbatim; at least 
a word or two will be changed. 

Article five is short and appears to have been sandwiched in 
with little purpose. It forbids ministers of the gospel to hold 
office in Texas and gives the oath that officers shall take. 

Under the heading of “Schedule” a number of matters peculiar 
to Texas are dealt with. It is provided that the laws in force 
should continue until repealed unless they were at variance with 
the terms of the constitution, and a plan is set forth for creating a 
temporary government to serve until the voters can pass on the 
constitution. 

\ number of items are grouped together under the heading 
“General Provisions.” It is stated that congress shall provide for 
a system of education; provision is made for the naturalization of 
persons who have been in the Republic for a period of six months; 
persons who leave the country to escape military service shall 
forfeit their lands; slaves shall remain as such, and congress shall 
not emancipate them; free negroes are forbidden to reside in the 


state: the importation of negro slaves except from the United 
z t 


States is made piracy: each head of a family is to have a league 
and a labor of land: and the land grant to John TT. Mason and 
certain other land grants heretofore noted are declared null and 
void. 

The constitution of the Republic of Texas has the virtue of 


SAlabama, 1819, I, 1. 


“Mississippi, 1832, I, 10. 
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brevity, and its makers did not enfeeble the government they set 
up by numerous restrictions. Their following so closely the 
Federal Constitution and that of the states of the American 
Union produced an awkward result in that these instruments 


were framed to work under a federal and not a unitary plan 
of government. Yet, even this had its advantages, for in bor- 
| expressions from the older constitu- 


I 


rowing these terms an 


tions they were gettin 


material that they understood and which 


11 1 


had been clarified and defined by decades of court intrepretation. 


lt was not a time for experimenting; they did not even have time 





SETS ER Eee Sean nd that 
Ir constitution worked, and tnat 1s 


for much deliberation. 
the correct test. 


ADOPTING THE CONSTITUTI( ; THE MYSTERY OF THE OFFICIAL COPY 


The events that followed the work of the convention at Washing- 


ton are well known. The people of western and middle Texas 
a 


fled before the approach of the Mexican forces, until Houston’s 


armv won the victor’ at San Jacinto, April 4 1836, and stopped 


} 
L 


the invasion. But the terror and confusion had been so great, 


and rumors of another Mexican invasion continued with such per- 


sistency, that the provisional government did not deem it wise to 





eall an election until public confidence was in a measure restored. 


However, on July 23, 1836, President Burnet issued a proclamation 
calling an election to be held on the first Monday in September to 


4 4 . . ] } . +5 Ls 65 6 ’ 17 . 
elect officers and pass on the constitution. [he voters were to 


decide on two distinct questions. First, they were to vote for or 
against the constitution as it “now” stands, and, second, they were 
to give or deny their assent to authorize congress to amend the 
instrument. 


— + a? . . 
10Tr1zInNg congress to amend the constitution evi- 


The idea of aut 


dently arose as a result of criticism that had been made in regard 


to it. However, it seems that most people were of the same 
opinion as that of William H. Jack, who, in a public reply to an 
Inquiry made of him as to what he thought of vesting congress 
with conventional powers to amend it, stated: 

“When I first read the constitution, as adopted by the conven- 
tion, [ was of opinion that some errors had crept into it, and hence 

*His proclamation was printed in the Telegraph and Texas Register, 
Columbia, Texas. The copy I examined was that of August 9, 1836. 


LY 
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was in favor of submitting to the people, whether they would 
adopt it absolutely or clothe congress with powers to amend it 

Then Jack concludes by stating that on subsequent re- 
flection it is his opinion that it ought to be adopted as it “now 
stands . . . believing that in the present unsettled state of 
the country, less injury will result from its adoption than by 
making amendments at this time.” 

At the election in September the constitution was adopted over- 
whelmingly and the power of amendment was withheld from 
Congress; and on Monday, October 3, 1836, the first Congress 
of the Republic assembled. 

Before concluding this paper it may be worth while to take some 
notice of the history of the original copy of the Constitution. 
An examination of the papers of the convention not only fails 
to reveal the official copy of that instrument, but we are un- 
able to find even a complete draft of it. The official copy is not 
to be found in the office of the Secretary of State, and no one 
This has 


68 


connected with that office knows anything about it. 
caused some writers to conclude that the government of the Re- 
public never came into the possession of the official document, 
if one ever existed. Another foundation for this point of view 
is the account given by John J. Linn, who was elected, together 
with J. M. Carbajal, as a delegate from Victoria, but who failed 
to attend the convention because the immediate approach of 
Santa Anna’s forces necessitated his looking after his family. He 
states that he learned from Jesse Grimes, who was a member of 
the convention, that the constitution was “adopted at a late hour 
on the night of the seventeenth of March,®® but was neither 
engrossed nor enrolled for signatures of the members prior 
to the adjournment next day.” He states that the secre- 
tary was instructed to enroll it for presentation, but that he took 
it to Nashville, Tennessee, where it was published in one of the 
papers, from which it was reproduced by a Cincinnati paper, and 
from the latter copied by the Texas Telegraph of August 3. Since 


Telegraph and Texas Register, August 9, 1836. 

"Wortham, Louis J., A History of Texas (Fort Worth, 1924), III, 364. 

*Of course, it may have been burned in a fire that destroyed some of 
the Texas records. 

“It was the 16th of March. 
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no enrolled copy was in existence, the printed one Was recog- 
nized.”° 

R. M. Potter, who got his information from Dr. Miller, “a 
gentleman who was prominent in the affairs of Texas both before 
and after the Revolution,” gives a different version of the affair. 
He states that Kimble took the instrument away, that the pro- 
visional government found themselves without an authentic copy, 
and that in their desperation they made a copy of their own, and 
published it. However, the original copy was sent in to them 
after a time; but they decided to suppress it and to use their own 
manufactured document.’? A comparison of the last pages of 


} 


the journals with the printed constitution gives a little color to 


L\ the 


Potter’s story, for we find the convention adopting fina 
twelfth section of the article on “General Provisions” when the 
printed constitution contains but eleven sections in that article. 
Other discrepancies may be observed, also. However, the Jour- 
nals are evidently not complete, and we have a very poor record 
of what took place on the hectic night of March 16-17 when the 
constitution evidently was adopted, although the official record 
does not show that it was. 

However, while preparing this article the writer located and 
managed to borrow a copy of the constitution of the Republic of 
Texas printed together with the Declaration of Independence in 
Washington, D. C., and bearing the date May 22, 1836.77 The 
instruments were printed on the authorization of Robert Hamil- 
ton and Geo. C. Childress, plenipotentiaries from the Republic 
of Texas to the United States of America. A careful comparison 
of this copy with that ratified by the voters of Texas does not 


: , differ , oe 73° Bollowine +l aie 
reveal any dilference ol consequence. ollowinge the constitu- 

"Linn, John J., Fifty Years in Texas (Victoria, 1883), 53. 

"Potter, R. M., “The Texas Revolution,’ 15, published in The American 
Magazine of History about 1878. 

*“Loaned the writer by Mr. Thomas W. Streeter, of New York City. 

“There is considerable difference in punctuation and several signers 
are missing in the case of the Washington copy. For instance, the names 
of Samuel A. Maverick, John W. Moore and Joseph Wert are not signed 
to the Washington copy of the constitution; and 8. Rhoads Fisher, John 
W. Moore and A. Briscoe are not signed to the Declaration of Independ- 
ence. The name of Asa Brigham, which does not appear on the copy 
of the Declaration of Independence in the office of the Secretary of State 
at Austin, is among the signers of the declaration on the Washington 
copy. 
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tion is the statement of H. S. Kimble, secretary of the conv 

tion to the effect that it Ss a true copy from the original filed 
} i] rehi nt + n\ , | mb] rtified 4+ he enny 
in tne arehives o le convebhtion. Nimbpie certined to the COpy 
on March 17, 1836. Childress and Hamilton left Texas imme- 
itn} a a ‘ ~ Pee ae oe ee age | ae 
qdiately aiter the convention aajournead ahd probably took this 
copy along with them. They arrived in Washington about May 
22 or a few days thereafter** and naturally had these instruments 
printed as soon as possible in order to make a better presenta- 
tion of the Texas cause to the administration at Washington. 
There is nothing to indicate that the printing work was not fin- 
ished with reasonable promptness, ana tt 80, there was plenty ot 
time Yr some O ese copies to have been taken back to Texas 


before the constitution was published there in August. 


In a note of August 9th, to President Burnet, William H. 
Jack, Secretary ot State, wrot “T have, after much difficulty, 
succeeded in having the constitution and writs of election pub- 
lished. [I have ordered 250 copies, O the next paper, to contain 


our Constitution.”** This was a reference to the first publica- 
tion in Texas of the constitution, which was made through the 


and Tevas Register, and the difficulty to which Jack 





refers was probably nothing more than the fact that there was 





no press in Texas to publish official documents and proclamations 
until tha wer resumes yubdlication m August. inus, 1t seems 
‘easonable to conclude that, even if the original constitution was 
not : ailah] + Nrahs » that the NrOVIR) ial or Imm Men 
not avaiiadie, it ( robva nat the provisiona vyovernment 
depended on new rs to secure its copy from which the in- 
strume! S copier cial publication. However this may 
e 1)¢ ) ) pro man Cure OHIcla Opy 

nv se v ~ 1 ( { 1NSicsé t W u qd la yer ) n- 
1 ) yr Presi ( ind all his helper » ha m- 
provised an instrument ch matches so perfectly the copy of 
the Constituti arried away by Hamilton and Childress and 
printed 1 Washing May 

Ethel Zivley Rather, in “Reeognition of the Republic of Texas by 
28 and June 10. QUARTERLY 3 


EXAS STATE HISTORICAL ASSOCIATION, 





the United States,” concludes that they arrived some time between May 
XITI, 197. 
*"Haeecutive Re 


is the Republic of Texas, Book B, 47. MS. in the 
State Library, Austin. 
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= Pee een lL, Bia eee) | as eee aad chen 
complete reproduction) he could not recall his reasons, but stated 
that +] ficial journals were probably n - hant at the 
bha ilk INeclal yourTNais were ovaDdI ho loOwn OUT wu Ue 
? } | } 4 ) 
time his work was published, at Austin, 1S08. 
‘Proce: 1s OL the General Council.” Gammel, I 
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the history connected with the Texas ) 


The article gives a review of 
Declaration of Independence, 
the Texas Independence Monument Association, 
to have been held in June, 


floods and apparently 


and was prepared at the request ot 


I 
to be read at th 


exercises of the Association which were 
postponed because of 


1899, but which were 
never held. As a young man on his way to the army Zuber visited 
the convention. [lis description of the surroundings under which 
the body met may have historical value. 


some 


Ne WSDQA} - 


The following newspapers were examined, it did not furnish 
much information. 

Arkansas Advocate (became the cirkansas State Gazette, October 
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a.jt yn) 


Columbia, November, 1835, to April, 1836; August, 


through 1837. The copies of 
the convention. 


this paper for 


but little information about 
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A HISTORY OF THE J A RANCH 
Haritey True Burton 
CHaprtTer II] 
FORMATION OF PARTNERSHIP OF GOODNIGHT AND ADAIR 


Colonel Charles Goodnight, who had been a member of Norris’s 
regiment of Texas Rangers for four years, 1861-1865, and had 
been guide and scout for Captain Jack Cureton’s company of 
eighty or ninety men who were supposed to cover the whole section 
of country from Clear Fork on the Brazos, north of the Wachita 
Mountains in the Indian Territory, and west across the plains to 
New Mexico, had become so familiar with west Texas that by the 
end of the Civil War he knew every watering place in west Texas.’ 
He had traveled over this section of the country for eight years and 


the Palo Duro Canyon 


during the war had passed the mouth o 

and had observed that it was a stronghold for the Comanche 

Indians and perhaps had been so for centuries past.2 Another 

thing he observed was that it was an ideal place to establish a cattle 

ranch. However, he did not try to establish a ranch there just 
eae: 


after the Civil War. Instead, he and his partner, Oliver Loving, 


mT 


Texas to Fort Sumner, New 


] 


began to drive cattle from central 
Mexico, and sold their cattle to the government to feed nine 
thousand Apache Indians whom they had rounded up at that place.* 
On the third trip Oliver Loving was killed by a band of Comanche 
Indians and they also lost six hundred head of cattle to the 
Indians. This last trip caused Colonel Goodnight to give up 
eattle driving to New Mexico. 

Colonel Goodnight next formed a partnership with John Chis- 
holm, and for three years these two men drove cattle north to 
Colorado, Wyoming, and Montana.* In these ventures Colonel 

‘James W. Freeman, Charles Goodnight—Trail Blazer (Prose and Poetry 
of the Live Stock Industry of the United States, National Live Stock 
Historical Association, 1905), see also J. Frank Dobie, “Charles Good- 
night—Trail Blazer, Pioneer Days’ (The Country Gentleman, March, 
1927). 

James W. Freeman, Charles Goodnight—Trail Blazer, as cited. 

‘J. Frank Dobie, “Charles Goodnight—Trail Blazer, Pioneer Days” 
(The Country Gentleman, March, 1927). 


‘James W. Freeman, Charles Goodnight—Trail Blazer, as cited. 
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seventy thousand dollars and with this he bought 


Goodnight cleared 


a ranch on the Purgatoire R ver in southern ( olorado, forty miles 


from Trinidad.’ Here he prospered, and he entered into 








farming busi ma } ale. <A e later he and others 
Lized 1e Stock Growers Bank of Pueblo.” It was in this 
institution that Colonel Goodnight had most of his mone nvested 
when the panic of 1873 came. This panic swept away all of his 
holdings except about sixteen hundred head of cattle. 
Not daunted by this misfortune, Colonel! Goodnight decided that 
the best thing for him to do was to gather up his little herd of 


cattle and drive them to the Palo Duro Canyon in the Panhandle 
of Texas and start over yain. \ceordingly, on July tf, 1876, 
Colonel Goodnight, an Englishman named Hughes, the three Dyer 


brothers, and a few other helpers, started on the long trip to the 


Panhandle of Texas." ‘This was quite an undertaking, as they had 


to travel about four hundred miles across a wild country infested 
with Indians, but to Colonel Goodnight it was just another trip, 
} i ] man tri, " ] 9 | langor ' } 
as he had made many trips equally as long and dangerous as this 
one. They took their time, as was the custom of Colonel Good- 
night when on the trail, and allowed the cattle to graze along as 
they roamed from one pool of water to another. It was late in 


November before they reached the Cap Rock of the Palo Duro 


Canyon. 


They were in sight of their destination when they reached the 
Cap Roek, but they had a big task before them and that was to 
get down into the canyon itself. Colonel Goodnighi viVeS an 


excellent account of the “First Entrance to Palo Duro Canyon” 


as [o0lloWsS: 


Our first entrance into the Palo Duro Canvon was in November, 


1876. We then made our entrance by way of the old Comanche 


trail between the junction of the Cafon Cito Blanco and the main 


Palo Duro Canyon. It took us about a half a day to work the 
( ttle | Lis ( nd ri ooed tral ° We then LOOK Ci ce 
wagon to Ces ( I 1 if down pi br niece on the mules. 


W } } r +] : * cisataes = ml); } 
Ve had abou Six mo is I OHS ana much corn. LIS Was also 


carried down on the mules. The canyon being narrow at this 


uffalo for the Future” (Dallas Morning 


S. H. Condron, “Saving the ] 
News, Dallas, February 14. 1915 


“Phoebe K. Warner. “The Wife of a Pioneer Ranchman” (Thi 
man, March, 192] 
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place prevented any buffaloes from being in there. Hence, grass 
and water were found there in abundance and the cattle ran at 
their own sweet will. The portage | getting supplies and cattle 
down in the canyon] was over after two days 

We then started the herd down the canyon. As the canyon 


widened, the buffalo increased *till finally by the time we arrived 
at the upper end of the wider valley (which has since been known 
as the “Old Home Ranch’) we supposed we had ahead of us ten 
thousand buffaloes. Myself, Leigh R. Dyer and an Englishman 
named Hughes (son of the great Hughes of England) were the 
buffalo drivers. 

Such a sight was probably never seen before and certainly will 
never be seen again. ‘The red dust arising in clouds, while the 
tramp of the buffalo made a great noise. ‘The tremendous echo 
of the canyon, the uprooting and crashing of the scrub cedars 
made one of the grandest and most interesting sights that I have 
ever seen. If the buffaloes did not come down off the mountain 
sides that were near us, we simply sent a sharpshooter ball among 
them. <A nearby shot would cause an instant stampede, making 
kindling wood of the small cedars as they came. 

These buffaloes were moved down the canyon some fifteen miles, 
giving ourselves room and grass for our sixteen hundred cattle. 
There we put on a herd line from the mouth of Turkey Creek and 
held them back, turning every day from eight hundred to fifteen 
hundred buffaloes. 


Just as soon as Colonel Goodnight got his cattle and men well 
established for the winter, he took a Mexican guide and returned 
to Colorado to make arrangements to bring his wife to their new 
home the following summer. It was while Colonel Goodnight 
was making arrangements to return to the Panhandle that he met 
John G. Adair. Colonel Goodnight gives this interesting account 
of their meeting: “He (Adair) had been running all over the 
country trying to get somebody to go into the cattle business with 
him in the West. He stood in with men that made Colorado. 

They were men of high standing and were also friends of 
mine.’ They told Adair that they knew of only one man to get, 
and they brought us together.” 

As a result of this meeting Colonel Goodnight and John G. 

The men spoken of were George Clayton, agent for Adair Brokerage, 
and J. W. Thacher. Thacher was a friend of Clayton’s and also a 
friend of Colonel Goodnight and later, 1890, went into the cattle busi- 


ness with Colonel Goodnight at Goodnight, Texas, and formed the Good- 
night-Thacher Cattle Company, which was dissolved in 1902. 
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Adair entered into an agreement to the effect that Adair was to 
furnish the money for Colonel Goodnight to buy a ranch.* Good- 
night was to manage and deve lop it for a period of five vears and 
his salary was to be two thousand five hundred dollars per year, 
which was a big salary in those days. This was all the money 


of the ranch during this 


that to be taken out of the proceeds 


period. At the end of five years there was to be a division; Col- 
onel Goodnight was to receive one-third of the land, eattle. and 
the 


horses after he had reimbursed Adair for the one-third o 
money invested, plus ten per cent interest on this third that Ad: 
had loaned Colonel Goodnight. Adair was to get the other two- 


thirds. 


In speaking of the high rate of interest he had to pay Adair, 
Colonel Goodnight said, “It was mighty high interest, but I did 
not mind it, because [ knew I had a fortune made. I made that 

over seventy per cent interest per year counting th 


money pay 
rise in the value of land.” 

Mr. T. D. Hobart of Pampa has in his collection of papers a 
scrap of paper on which John G. Adair took down in pencil 
points from which the first contract between Goodnight and Adair 
was made. The following is a copy of it: 

Goodnight agrees 

Ist Salary 2500 per year 

2nd Exclusive time 

3rd_ Brand, J. A. 

4th a/e every two months 

5th ‘To give no notes 

6th 5 years time 

7th Sooner determination 

8th Settlement of a/c 

9th Capital and 10% to be repaid 

10th Division of residue 2/3 Adair, 1/3 Goodnight 

lith Limitation to 15000 head if desired excess being sold. 

12th Purchase in cash 

13th Salary and expenses charged to current proceeds 

14th Land 25000 acres. 

This is a copy of the original contract itself furnished the 
writer by Colonel Goodnight from his collection of papers in the 


Goodnight State Bank, Goodnight, Texas :° 


‘Interview with Colonel Goodnight, Goodnight, Texas. 


‘The original contract is written in longhand. 





| 
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AGREEMENT BETWEEN JOHN G. ADAIR AND CHARLES 
GOODNIGHT 


(Goodnight’s Copy) 


THIS AGREEMENT MADE and entered into this 18th day 
of June, A. D. one thousand eight hundred and_ seventy-seven, 
between John G, Adair of Ireland, party of the first part, and 
hereinafter in this agreement designated as the said Adair, and 
Charles Goodnight of Colorado, party of the second part, and 
hereinafter in this agreement designated as the said Goodnight. 

WITNESSETH—The said Adair for and in consideration of 
the premises and agreements made by the said Goodnight and 


herein: r expressed his part. »erees ths he will j +} 
nerematter expressed on his part, agrees that he will invest in the 


business of cattle raising, as hereimafter stated, a sum of money 
to be expended by the said Goodnight as the general and active 
manager of the business aforesaid, also that the said Adair will 
pav to the said Goodnight for his services as such manager a salary 
of twenty-five hundred dollars per year. 

And the said Goodnight for and in consideration of the prem- 
ises and agreement of the said Adair, on his part promises and 
agrees that he will act as and faithfully perform the duties of 
resident and active manager of said business for the said Adair, 
and that he will reside exclusively at the ranch a place where the 
said cattle business shall be carried on, and give his entire time 
and attention to the duties of such business, not engaging in busi- 
ness of any other kind; also that the said Goodnight will keep the 
cattle belonging to the said Adair marked or branded with the 
brand of the said Adair, which said brand shall be a letter J and 
and open A, which said brand is here given as near as can be, 
namely: ‘SJ A”. And the said Goodnight also agrees to keep all 
necessary and proper accounts of all business which he shall do as 
manager, and all the transactions relating to said business, in- 
cluding the number of cattle purchased from time to time, the 
number of calves which may be branded, and to send at the end 
of each two months to George W. Claton of Denver, Colorado. 
And the said Goodnight also agrees that during the time of the 
‘ontinuance of this agreement that he will not sign or endorse any 
1otes, or otherwise become liable for any person or persons whomso- 


ever. 

And it is further understood and agreed by and between the 
said parties that the agreement and the business thereunder con- 
ducted shall continue for a period of five years from date hereof. 
PROVIDED NEVERTHELESS that if from losses sustained in 


said business or a want of success in the prosecution o 


f 


the said Adair should desire to terminate it sooner, he, the said 
ight to do so. It is also understood and 
ination of said agreement or at any time 


4 


Adair shall have the 


agreed tnat at the ter? 
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when the said agreement shall be terminated, at the election as 
aforesaid, of the said Adair, or from other cause, the cattle on hand 
in said business shall be gathered or “rounded up” and the same 
sold, or so valued and delivered that the natural increase of the 
original number, or of any additions that may be made to the 
original number, may be ascertained and a general settlement of 
all accounts and matters of business may be had by and between 
the parties hereto. 

And it is understood and further agreed that at the termination 
of said business by lapse of time or causes above stated, the capital 
investment therein by the said Adair from time to time, shall be 
paid to him, together with ten percentum per annum interest 
thereon; and that after the said Adair shall be so repaid the 
capital with interest as aforesaid which he may have in such 
business, the surplus of the assets of said business, including per- 
sonal, real and all other property, shall be divided or sold and the 
same or the proceeds thereof divided in the manner following, 
namely: One-third of said surplus shall be given to the said 
Goodnight as an additional and contingent salary for his services 
as the manager of said business. 

It is further understood and agreed by and between the said 
parties that the number of cattle on hand at any one time is not 
expected to exceed fifteen thousand, and that either of said 
parties may at any time limit the number and if so limited the 
said Goodnight shall sell ca at any time so as to keep the 
| 


number as above named, and the proceeds of such sales thereot 





paid to the said Adair upon the account of the capital invested 
by him and the interest thereon. 

It is also understood and agreed that the said Goodnight shall 
have general power to sell cattle on hand and to reinvest the 
money thus obtained in other cattle as the profits of the said 
business may seem to require, and also that he shall purchase for 


a 
1e capital or money ad- 


Adair the original stock of cattle from t 
vanced by the said Adair for said purpose, but all purchases thus 
made by the said Goodnight must be made for cash in hand, and 


obligations to pay at a future time 


no notes, bills, agreements o 9 
shall be given or entered into by the said Goodnight either in his 
own behalf or upon the behalf of the said Adair. 

It is also agreed and 
the said Goodnight, and all necessary and proper expenses incurred 
in the management of the said business shall from time to time 
be taken by him out of the proceeds of said business. 

It is understood also between the said parties that the said 
business shall be earried on in the state of Texas and in that 
portion thereof known as the Panhandle, and on the headwaters 


understood that the said salary to be paid 


of the main Red River, the particular location contemplated being 
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known to the said Goodnight, and also that for the purpose of con- 

trolling the range at the point above designated that the said 

Goodnight will purchase for the said Adair and from the money 
1 


advanced by him for that purpose, land not exceeding twenty-five 
thousand acres, provided, however, that the place designated in 
this agreement as the one at which it is contemplated to carry on 
the said business shall not be regarded as essential or binding to 
the parties hereto if for any reason it becomes necessary or is 
thought desirable to change the location of said business, it being 
understood, however, that no change of location shall be made 
except upon consultation between the parties hereto. 

IN WITNESS WHEREOF the said John G. Adair has here- 
unto set his hand and delivered this instrument to the said Charles 
Goodnight and the said Charles Goodnight has also set his hand 
to a counterpart hereof and delivered the same to the said Adair, 
the day and year first above written. 

John G. Adair 
Charles Goodnight 


Just one year from the time that Colonel Goodnight started 
with his first herd of cattle to the Palo Duro Canyon he was 


On this second trip he was 


ready to make his second trip. 
accompanied by his wife, Mr. and Mrs. John G. Adair, and a 
number of cowboy recruits. Mrs. Goodnight drove one of the 
wagons all of the way and Mrs. Adair rode the entire distance 
of four hundred miles on horseback from Trinidad, Colorado, to 
the Palo Duro Canyon. There were four loads of freight and a 


1} 


hundred head of high grade Durham bulls. The freight included 


building materials and supplies sufficient to last six months. It 
Was necessary to carry supplies for six months because Trinidad 
was the nearest place at this time where supplies could be obtained 
and only two trips per year could be made." 

This was a rather eventful trip, due to some rather severe hard- 
ships they encountered on the way. While passing through the 


section of the country near where the present town of Tascosa is, 


they failed to find water. They went for three days and nights 
without any water for the stock and as the weather was very hot, 


the stock suffered terribly. In the afternoon of the third day 


Colonel Goodnight said, “Mary, we’ve got to reach water tonight. 


“Phoebe K. Warner, “The Wife of a Pioneer” (The Cattleman, March, 
1921). 
WT hid. 
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We’ve got to do it. The cattle and mules are famishing. I am 
sure we are within ten miles of a pool of water, but we cannot 


afford to miss it a foot. We must reach it before dark, so I’ll ride 
on ahead and locate it exactly, then come back and meet you. I 
want you to take charge of this outfit and keep everything moving. 
Watch me as far as you can see me and aim towards that point on 
the horizon where I disappear.” 

Mrs. Goodnight took charge and followed instructions. How- 
ever, before Colonel Goodnight had been gone long, one of the 
cowboys came galloping up with his horse foaming, all excited and 
told Mrs. Goodnight that there were Indians in the distance. She 
took her field olasses and looked in the direction the cowboy indi- 
cated and she could, apparently quite plainly, see a great number 


of them. The wagons were quickly formed into a corral and the 


cattie were Dp aced thie sure aiong W 1 the people. They 
waited developments, but the Indians did not come any nearer; so 
they decided the Indians had camped. Just before sundown Col- 


onel Goodnight returned to find that the wagons were within a 
mile of where he had left them in the early afternoon. ‘What 


in Hell’s the matter, Mary? What have you been doing here ?” 


“Oh! Charlie! Charlie! The Indians! They are nearly out of 
sight now, but we were afraid to go any nearer,” replied Mrs. 
Goodnight. Colon ] Goodnight took the field olasses and shot his 


accustomed eyes through them and said, “For God’s sake, Mary 


that army of Indians is nothing but a patch of bear grass in a 


mirage.” 

It was nearly dark when the last wagon was ready to start on 
the nine mile trip to the lake which Colonel Goodnight had 
located. Only one wagon succeeded in getting the lake that 
night. The rest of the teams refused to pull the wagons any 
further and had to be led to the lake. T'! ‘emained at this 
lake for three days to let the teams and stock rest. tt was only 

few days’ drive from here to the Cap Rock the Palo Duro 
Canyon where more trouble awaited them. 


“IT bid. 


‘When the caravan arrived at the Cap Rock, Mrs. Adair, by means of 
her tield glasses, discovered some men on horses down the canyon. She 
and Mr. Adair though hey we} ians. but when Colonel Goodnight 
looked at the distan bjec the field glasses, he discovered 
t] they were cavalrymen a troop of cavalry from Fort 





Dodge, which the government had sent out as an escort for the Adairs, 
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The second entrance into the Palo Duro Canyon was as spee- 


tacular as the first. Colonel Goodmght gives the following ac- 


count of it: 


We crossed over the upper Palo Duro, coming more south by 
east, leaving the canyon to the south and right of our course “till 
we were opposite the “Old Home Ranch.” ‘The hundred bulls 
were put into the canyon out of the way where they would need 
no herders, and all hands were put to road building, each day 

ie outfit within rifle 


building as far as we could, keeping all tl 
range. The third day we reached the Mesa, which overlooked the 
entire canyon. The large park below us held some thousand or 
fifteen hundred buifaloes grazing at sundown. 

The night that followed. I shall never forget. \s you probably 


know the volume of sound from a large herd of buffalo is very 
great, it being mating season, the sound was great indeed with 


numerous stampedes making 11 appear very close. Mrs. Good- 
night, not being accustomed to such scenes, became greatly alarmed, 
saying they would run over the wagon. I utterly failed in con- 
vincing her that the herds were miles away. It began to rain: 


the downpour was terrific and the lightning a blaze of light, im- 
mense, with thousands of flashes on the wagon sheet. To pacity 


her, while knowing it would be useless, I got up and made a 


hut they had missed the Adair-Goodnight party on the way down trom 
Colorado. Colonel Goodnight says that he never did know for ure 
whether Mrs. Adair knew that the government had planned to send out 
his cavalry troop as at he believed Mrs. Adair 
was expecting them. Anyway, they remained at the J A headquarter 


as long as Mr. and Mrs. Adair did, about two weeks. Colonel Good- 


1 escort or not, but 





night savs that he was very glad to see the cavalry because he knew 








that there was a band of about twenty-live or twenty-six outlaws camped 
on Post Oak Marsh, near where Spur, Texas, iow, and tha e was 
afraid they would try to capture the Adairs and hold them for ransom. 
His fears were apparently weil founded and just such a _ plot 

tually planned, according to Frederick R. Bechdolt. who gives the lov 
ing account of it: 

“Over near the head of the Red River it had llen int 
the hands of the Adairs, who were Iris! ! hen ti} 
news went round that Mr. and Mrs. Adair it to visit th 
‘ranch, the punchers held a big medicine 1ems\ ld 
ided to make their fortunes by kidnaping the pan ! m 
hold spirits who conceived the plan hay 1 it it r 
fected to the point where the conspirator i ! luce 
Spot, stocked { py with he best Oo | ne ire ul un h 
earthen walls with the finest Indian blankets. All that was lacking was 
the vietims themselves; but before thev arrived, Charles odnight hear« 
rumors of what was going on, and when they appeared a troop of 
alry accompanied h put an end to some hig ypes, (Fre 
erick R. Bechdolt / Old-Timers. p. | 4 The Centurv Cor 





pany. New York and London, 1924. 
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great fire with dry cedars, assuring her that buffaloes would be 


easier turned by a light than by a cavalry regiment. 


Che troubles were not ended when they arrived at their destina- 


r 


+ 


that Jot 
Gunter,'* a speculator, put in a blanket survey covering the wt 
lanned 1 


country which Colonel Goodnight had planned to use 


tion, because it was just a few days after their arrival 


1Oie 


section oO 
for his ranch, and hence, he surveyed them in. 


CHAPTER [V 
EXPANSION AND GROWTH OF THE RANCH 
Part | 


GROWTH OF THE RANCH 


In pursuance of the contract made between Adair and Good- 
night in 1877, Colonel Goodnight bought the first twelve thousand 
acres of the J A Ranch from Gunter and Munson in 1877. The 
rare judgment displaved by Colonel Goodnight in selecting this 


first twelve thousand acres and in contracting for twelve thousand 
acres more to be bought the following year spelled success for the 


enterprise. Colonel Goodnight gives the following account of this 


transaction : 


' 
} 


Adair furnished only money enoug 
I knew that would not monopolize the ranch 
However, the bad part of it was that Adair got 


t hairy +¢uwal t} ] 
) Oo bDUYV twelve thousand 
; liad 


} 7 
UT 


! 
acres. Duslness, 


l wanted to stay. 


mixed up with Gunter and Munson and they were too smart for 
him and the result was that they held me up for one dollar and 
twenty fi cents per acre on the twelve thousand | ) 
eet it through them or take my chances, and I wanted that canyon. 
1 vot them down to six bits an acr ! closed fo wel thousand 
acres, provided they would let me set the compass and they woul 
run it; and that is where that Old Crazy Owill comes in. I tool 
all the good land and all the water I could get and under the 
contract they were to let me designate twelve thousand acres more 


that I was to take the next year at my option. Well, I scattered 


that all over the Palo Duro Canyon: everv good ranch in the 
country, every place a man was liable to come, I took. It cost lik 
' 


| 
i 
the devil to survey it. We surveyed for four or five days, and 
Gunter got to kicking and said, “Why don’t you take this land ?” 
a law through the Leg 


“Colonel Goodnight savs that Gunter had got 
islature authorizing a man to file on a whole county for one dollar 


and a half. At the end of the year he could renew it. 
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I said, “I don’t want it.” He said, “I ain’t going to run this out- 
fit all winter for you!” I said, ““You contracted to; didn’t you?” 
He said, “No, I didn’t.” I said, “You had better get your con- 
tract out and read it.” It stated just what I claimed. I[ said, 
“Now, Jot, behave yourself and get along with the contract and 
ll tell you where you can get another chunk of country. There’s 
a country over there at Quitaque that is vacant.” He said, “That 
ain’t vacant.” I said, “I know it is. It’s the next best thing on 
earth, and you can locate that with these certificates you have and 
make you a fortune.” And he said, “Ill do it.” Well, we ran 
all over this country and kept surveying and designating and 
taking; spotting it up so they couldn’t sell it to anybody else. And 
then he entered into a contract with me, that he wouldn’t sell to a 
cattleman unless he bought a ranch. I said, “Now if you'll go 
into this and not sell to a cattleman unless he buys a ranch in- 
stead or a section or two, I'll make this the best country in the 
world.” He kept that contract.’ 

The canyon which Colonel Goodnight spoke of wanting so much, 
is the Palo Duro Canyon. This canyon with its tributariees con- 
stitutes the headwaters of Red River and was the favorite camping 
grounds of various Indian tribes for hundreds, and perhaps thou- 

‘Colonel Goodnight gives this explanation as to how Gunter and Mun- 
son obtained the land certificates: “The way these certificates came 
about was this: the ‘Carpet Baggers’ took what money was in the State 
Treasury and ran through it and spent it. Then they went to issuing 
scrip and land certificates to raise revenue. They issued and issued un- 
til it got down to where, when I came to this country, you could buy a 
six hundred and forty acre certificate for sixteen dollars. The certifi- 
cates required that you go and locate it. This man, Jot Gunter, got on 
to that, and he formed a partnership with an [llinois fellow named Mun- 
son. He got Munson to go to his friends in Illinois and get them to 
raise a hundred thousand dollars to buy Texas land. The certificates 
were handled by banks at Houston, San Antonio, and Austin, and they 
sold them for whatever they could get. Old Jot went down to Houston 
where he had a banker friend and he told me himself that he bought all 
his friends had on hand. Munson went to Austin and Summerfield, the 
surveyor, went to San Antonio. ‘They all bought all they could get hold 
of and cleaned them up. Gunter said to his banker friend, ‘I need some 
more certificates. Can't you contract me some more?’ The banker said, 


‘Yes, | can get you all you want.’ Gunter wrote the contract and the 
banker picked up the pen to sign it when he changed his mind and said, 
‘I don’t see why I should sign this contract. I can get certificates all 


right and | will. but I don’t see any use in signing this contract. Gun- 
ter was trying to stick his banker friend, and if the old man had signed 
the contract, he would have lost everything he had and Gunter knew 
this, because he knew by sundown there wouldn't be any certificates left. 

“Gunter told me that they cleaned up the whole thing, and then they 
went to locating. Later, they got the Legislature to take the land off 
the market. The certificates applied to unappropriated land, and he 
stopped any land from being located until he had located what he 
wanted. There are certificates out to this day unsatisfied.” 








®@ 


32 Southwestern Historical Quarterly 


sands, of vears. The main tributaries of the Palo Duro are Terra 
Blanco, which heads above the present city of Rhea, Canon Cito 
Blanco, which heads between Happy and Canyon, and Tule Can- 
yon, which heads above where Tulia is today. Besides these there 
are many other smaller streams; some of them shown on the map 
facing this page. The Palo Duro proper begins at Devil’s Kitchen, 
on Harding’s Ranch in Randall County, a short distance farther 
west than is shown on the map, and extends to below where Hack- 

‘oie 


berry Creek empties into the Palo Duro. The entire distance is 


about seventy-five miles, sixty miles of which was, and still is, in 
the holdings of the J A Ranch. The Cap Rock makes the bank 
of the canyon on the west and north. The canyon varies in width 
from a half mile to over fifteen miles, and in depth, from a few 
hundred feet up to thirteen hundred feet. On either side, every 
few hundred yards a gully, ravine, or large creek, empties into 
the canyon, and each one of these gullies, ravines, or creeks, is a 
miniature canyon in itself several hundred feet deep. The main 


} 1 


canyon and its tributaries have all the wonderful effects produced 


by erosion—projecting rocks, deep gorges, caves, gushing springs, 
which furnished watering places for the Indians and for butfaloes 
and other wild game that roamed over the prairies before the 
advent of the white man, and today, furnish water for the white 
bottom with a 


Ware 


man’s herds. The banks are covered from top te 
growth of cedar, hackberry, catclaw, cactus, shinnery, bois 
and a number of other kinds of trees and shrubbery. The main 


stream in the bottom of the canyon is not very wide and does not 


have water in it through its entire length, except during the rainy 


é } . ' 2 4] . 
season 1n the spring of the year, or, aiter a large rain. However, 


as has been stated above, there are many springs along its course 
which furnish water the year around, but these merely fill the 
holes near their source and what runs over after these holes are 


filled, is lost in the sand and gravel in the bottom of the main 


stream course. There is to be found in the canyon, thousands of 
acres of the best grazing land in this section of the country. It 


will be remembered, as stated above, that the canyon varies in 
width from a half a mile to over fifteen miles, and that it is over 
seventy-five miles in length. There is no place, perhaps, in the 
United States where nature has provided a more ideal range than 


this one. It furnishes the maximum of protection during the 


{ pe y 
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rough winter months, besides good grazing and in the spring and 
summer months, it not only furnishes the very best of grazing but 
at the same time, it fyrnishes natural watering places at these 
springs, the latter of which was very essential in the early days 
for the establishment of a suecessful cattle ranch. No wonder this 
canyon was a favorite place for the buffaloes to graze and the 
favorite camping grounds of the various Indian tribes, especially 
during the winter months, and no wonder that Colonel Goodnight 
said, J wanted that canyon.* 

As has been stated before, Colonel Goodnight contracted for 
twelve thousand acres for the next year, and he scattered this land 
all over the country so that no one else would want to buy the land 
in between these locations. However, according to Colonel Good- 
night, after the first year he did not confine the amount he bought 
to this twelve thousand acres he had contracted for from Gunter 
and Munson. According to the contract entered into by Adair 
and Goodnight in 1877, twenty-five thousand acres was to be the 


maximum of the amount of land purchased for the first five years, 


ut according to Colonel Goodnight, Adair told him to use his own 
judgment as to the amount he bought. The new contract entered 
into by Adair and Goodnight in 1882 at the expiration of the first 
contract bears out this statement, because it states that at that 
time there was “In the name of the said Adair as grantee, ninety- 
three thousand six hundred and twenty-nine (93,629) acres, more 
or less, being all the land purchased by the said Goodnight, with 
capital furnished by the said Adair.” Quoting Colonel Goodnight 


again, 


I bought land anywhere and everywhere I could get it, provided 
I could get it right. I paid different prices for it. Some land 
cost me twenty cents per acre, some twenty-five, some thirty and 
some thirty-five cents per acre. The largest amount [ ever bought 
at one time was one hundred and seventy thousand acres at twenty 
cents per acre. This was bought in 1883 in the Tule country 


and necessitated the formation of the Tule Ranch. 
The first twelve thousand acres bought by Colonel Goodnight 


A very good description of the Palo Duro Canyon is given by J. 
Tolman in his article, “Christmas, 1887, on the Palo Duro Canyon” (The 
Texaco Star, The Texas Company, Houston, Texas, December, 1925). 
Tolman was one of a party of government surveyors who surveyed the 
Panhandle in 1887-1888. 
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was located in Donley County with headquarters south of Wash- 


burn on what is now known as the EK. D. Harroll place. The head- 


quarters remained here for two years, then in 1879 was moved to 
Paloduro where it is today. This was done because it would be 
more centrally located.* 

\ceording to the agreement between Goo night and Adair given 
in Chapter III, the partnership was to last only five years, but at 


xpiration of this contract in 1882, the business had proved so 


protitable to both parties that it was decided to extend the partner- 


| red ° ] . 
ship tive years; hence new contracts were made. A copy of the 


new contract relating to the partnership and also the contract 


relating to Colonel Goodnight’s salary as manager are @iy 


n below. 


WHEREAS, John G. Adair and Charles Goodnight, under and 
in pursuance « 


an agreement entered into between them on the 
eighteenth day of June, A. D. 1877, whereby it was stipulated 
that the said Adair should furnish and advance money to the said 
he State of 
Texas and in that portion known as the Panhandle, which real 


estate and cattle were to be purchased in the name of the said 


Goodnight to be invested in cattle and real estate in 1 


Adair and whereby it was further agreed that the said Goodnight 
should have the management of the business provided for in said 
agreement, and the right to buy, raise and sell such cattle accord- 
ing to his best judgment, subject to restrictions named in said 
agreement and during the continuance thereof, and whereby it 
was further agreed that at the expiration of the time limited by 
said agreement, to-wit: June eighteenth, A. D. (1882) eighteen 
hundred and eighty-two, the capital invested therein by the said 
\dair from time to time should be paid to him together with ten 
per cent annu: 
should be repai 


| interest thereon, and that after the said Adair 
| the capital with interest thereon as aforesaid, the 
surplus of the assets of said business including personal, real, and 
all other property should be divided or sold and that the said 
Goodnight should be entitled to one-third thereof upon ithe making 
of such division or sale. 

\ND WHEREAS, in pursuance of the terms of said agreement 
nd in compliance with instructions received from time to time 


rom the said Adair, and from one George W. Clayton as agent 


of the said Adair, the said Goodnight has bought, sold and raised 
cattle and has purchased in the name of the said Adair, real estate 


in that portion ot the state of Texas known as the Panhandle 


and on the headwaters of the main Red River which real estate 
constitutes what is known as the Palo Duro Ranch. 
Interview with J. W. Kent, Paloduro, Texas 
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\ND WHEREAS, as the result of the investment by the said 
Goodnight of the ca vital furnished by the said Adair there is: 
FIRST: Now standing in the name of the said Adair as gra 
ninety-three thousand six hundred and twenty-nine acres (93,629), 


with the capital furnished by the said Adair, which constitutes and 


more or less, being all the land purchased by the said Goodnight, 


comprises what is known as the Palo Duro Ranch aforesaid, but 
neluding any other land in the said Panhandle of Texas, or 
elsewhere, the legal title to which is in said Adair, which land is 


. 1 } + , ) ] 1 1. 0 
of the supposed value of one hundred and fifty thousand dollars 


($150,000.00 ). 
SECOND: The: is now on said ranch and range adjacent 


thereto 2 herd o ittle Suppo dd Ot went seven thousand eight 
hundred and seventy (27.870) in number of the supposed value of 
twenty (<0) dollars per head ($557,400.00 

THIRD: A herd ot horses and mules nunmiwerihe one hundred 


and sixty-four (164) head of the supposed value of eight thousand 
five hundred and twenty-nine dollars ($8,529.00). 
FOURTH : \ll other personal property of the supposed value 


CWO doll (pv.0d2.00 ). 


of two thousand and 





pee de 


ju sted the said Good- 
night to continue the business of cattle raising for the mutual 
benefit of the parties hereto upon the basis and on the terms and 
conditions hereinafter named, and whereas the said Goodnight 
has assented thereto, and whereas, the capital advanced from time 
to time by the said Adair and invested in the business of eattl 





raising and the purchase of real estate, as aforesaid, together with 
ten per cent per annum interest thereon will aggregate January 
first A. D. one thousand eight hundred and eighty-two, the sum 
of two hundred and five thousand, two hundred and seventy-two 


} ers | 


and 50/100 eee? ifter leducting he capital hitherto 


repaid to the said “ ‘ the said Goodn 


AND dee (EA 





‘ deducting the sum last aforesaid from 


the assets both real and personal resulting 

of the cattle and real estate venture afore- 

in about five hundred and twelve thousand 
id eight 48/100 ($512,708.48), now repre- 


nersonal property in which the said Adair 


“ds interest and the said Goodnight a one- 


it is agreed by and between the parties 


agreement into as aforesaid June 





dav of January, A. D. 
1882 come to an end and cease and d termine, and in lieu thereof 


7 shall on 


the agreement hereinafter set forth shall control, fix and define 
the right duties and obligations of the parties thereunder 








Ww 
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NOW this agreement made and entered into this 3rd day of 
May, A. D. 1882 by and between John G. Adair of Ireland. 


2 party 
of the first part. and Charles Goodnight of the State of Texas, 


party of the second part witnesseth as follows: 


The said parties above named have agreed to become partners 


in business and by these presents do agree to become partners to- 


vether, under and by the name or firm of Adair and Goodnight, in 


the business of raising, buving and selling eattle and horses which 
business is to be earried on in that portion of the State of Texas 
usually known as the Panhandle of Texas, and more particularly 
on a stock ranch in said Panhandle commonly ealled the Palo 
Duro Ranch, and so limited to the said business carried on upon 


and in connection with said Palo Duro Ranch. 

This partnership to begin on January first, 1882, and to continue 
five years from that date, in which said partnership business the 
suid Adair shall be entitled to two-thirds of the profits and sustain 
two-thirds of the losses and the said Goodnight shall be entitled 
to one-third of the profits and sustain one-third of the losses. 


To that end and purpose if is agreed that all the assets, both 


real and personal property, which have resulted from the business 
venture made by the parties hereto under and in pursuance of said 
agreement of June eighteenth, A. D. 1877 which are estimated and 
alued by the parties as hereinbefore set forth at the supposed 
sum of seven hundred and seventeen thousand, nine hundred and 
eighty-one ($717,981.00) dollars and which after payment to the 
said Adair from the proceeds of the sale thereof or of some part 
thereof of the sum of two hundred and five thousand two hundred 
and seventy-two and 52/100 ($205,272.52) dollars are owned, two- 
thirds by the said Adair and one-third by the said Goodnight. 
AND WHEREAS, the said John G. Adair has heretofore 
executed and acknowledged a deed of conveyance to Charles Good- 
night conveying an undivided one-third interest in all of t] 


he lands 
heretofore purchased in the name of said Adair, lying and being 
at, upon, and connected with said Palo Duro Ranch, which lands 
are particularly described in said deed and which said deed is to 
be taken and constituted to be a conveyance of an undivided one- 
third interest in all of said lands to said Goodnight making the 
same the property and assets of said firm of Adair and Goodnight 
subject to the lien hereinafter mentioned. It is agreed that the 
irm of Adair and Goodnight are indebted to the said John G. 
\dair in the said sum of two hundred and five thousand two 
hundred and seventy-two and 52/100 ($205,272.52) dollars to 
bear interest at the rate of eight per cent per annum from the 
first day of January, A. D. 1882, the interest to be payable an- 
nually, and the principal to be payable in annual installments 
of fifty thousand ($50,000.00) each, if demanded by the said 
Adair, and the said firm of Adair and Goodnight shall have 


said 
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the Opt 1 O ayving to the said John G or any 
balance due t eon at any time after havi o him 

ety days tice of an tenti o pay the same. \nd it is 
herel especial ivreed and st pu ated that said John G. Adair 
shall have and hold lien upon all the ‘operty real and personal 
Oot the sald tm to secul oO him the pa ment o ) LO Sale WM 
and the interest thereon, and to that end this instrument s! e 

ld and construed to be a mortgage upon such property aforesaid 

ided that such lien shall not effect the or title of any 

person or persons who may purchase any of said personal property 
from the said firm 

i lturtner und tood and 1g ( [a l re luring 
t contin ( is agreemen ( ereto ag to 
( Cast h Cat It ) il} LO ed i | wout said | isihess y] i 
tt I ur hn ? Ol ad ] tional ree i n 7] ) il at 
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shall be chosen by the two chosen by the parties and the decision 
and award of any two of the three arbitrators shall be binding 
ind final between the parties to this agreement and shall be carried 
out and performed by them. 

lt is further understood and agreed by and between the parties 
hereto that at the expiration of this agreement the value of all the 
personal assets of the said firm of Adair and Goodnight shall be 
ascertained by three arbitrators selected in the manner provided 
by the last paragraph and the said Adair shall have the first 
it to purchase said personal assets at the value ascertained and 
termined in the manner aforesaid, and in the event the said 
\dair shall elect not to purchase the said personal assets at the 
value appraised as aforesaid, then the said Goodnight shail have 
the right to purchase the same at such appraised value; and if 
neither the said Adair nor the said Goodnight shall elect to pur 
chase said personal assets, at their appraised value, then the said 
personal property shall be partitioned and divided by three dis- 
interested and competent persons, one selected by each of said 
parties, they selected to choose the third; said division to be two- 
thirds to said Adair and one-third to said Goodnight, and if it 
shall be found that any part of said personal property cannot | 
equitably divided, the same shall be sold by said Goodnight on the 


best possible terms and the proceeds thereof divided as aforesaid. 


ye 


It is further agreed and understood by and between the parties 
hereto that at the expiration of this agreement, three arbitrators, 
selected in the manner hereinbefore prescribed, shall appraise the 
value of all the real estate which may then be owned by the parties 
hereto and constituting the Palo Duro Ranch, and that upon pay- 

| the appraised value of said real estate by the 
l 


ment of one-thir 
said Adair to the sai 
good and sufficient deed will convey to the said Adair, all of his 


interests in said real estate; and if the said Adair shall not prefer 


oO 


Goodnight, he, the said Goodnight by a 


to purchase the one-third interest in said real estate upon the 
basis and at the value to be appraised in the manner aforesaid 
then and in that event the said appraisers shall partition and 
divide said real estate into three parts as nearly equal in value as 


possible having reference to the grazing facilities furnished by 





4 ] 


each, and the said Adair shall have the first right to select any 
me of said parts, and the said Goodnight shall have the right to 
select either of the remaining two parts for himself, and the third 


and last of said parts shall be taken by the said Adair: provided 
| 


that said land shall be so divided and partitioned that all of each 
third shall be contiguous and so that the lands alloted to each 
shall be adjoining each other. 

And the said Adair shall thereupon convey to the said Good- 
night all his, the said Adair’s interest in and to the part selected 
by the said Goodnight and the said Goodnight shall th reupon 
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convey to the said Adair all his, the said Goodnight’s interest in 


and to said two parts taken and selected by the said Adair. 

It is further understood and agreed that the said Goodnight 
shall be the active managing partner in said firm and shall devote 
his time and personal attention to said partnership business dur- 
ing the continuanee of this agreement and in consideration of his 
services as Managing and superintending, the said firm of Adair 
and Goodnight shall pay to the said Goodnight an annual salary 
of seven thousand five hundred dollars ($7,500.00) to be paid on 
the first day of July in each year, and if not so paid when due, to 


bear interest at the rate of eight (8) per centum per annum from 


maturity until paid. 


It is turther agreed and understood by and between the parties 
hereto that the indebtedness now chargeable to said cattle venture 
as well as the current expenses from the first day of November, 
A. D. one thousand eight hundred and eighty one (1881) to the 


"1: 
first day of January, A. D. one thousand eight hundred and 


elghty-two (1882) shall be borne D" the firm of Adair and Good- 
night and paid out of the said firm’s assets. 


It is further agreed and un 








equality ot interest in said business that t} ital 
invested in said business nor any part o1 sing ther 
from shall be withdrawn trom the said bu er of said 


partners (except as hereinbefore provided) for his individual uses 


without the consent of both said parties. 
WITNESS our hands this the 3rd day of May, A. D. 1882. 
John G. Adair 


Charles Goodnight. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
] 
for said county and state, personally on this 3rd day of May, 1882 
appeared John G. Adair proved to me on the oath of Eibe H 
to be the person whose name is subscribed to the foregoing instru- 
ment and acknowledged to me that he executed the same for the 
purposs and consideration therein expressed. 
Given under my hand and seal of office this 3rd day of May, 
1882. | | 
W. G. B——— 
(Seal) Notary Public, 
New York Co. 
THE STATE OF TEXAS ) 
COUNTY OF WHEELER ) 
Be it remembered that on the 21st day of June, A. D. 1882 
before me the undersigned authority personally came and appeared 
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Charles Goodnight, to me well known and to me acknowledged 
that he executed the above and foregoing instrument of writing 
for all the uses, purposes and considerations therein expressed and 
set forth. 

In witness whereof I hereto subscribe my name and seal of 
office this 21st day of June, A. D. 1882. 


(SEAL: County Court W. L. R. Dickson, Clerk, 
of Wheeler County, County Court, Wheeler, 
Texas ) County, Texas. 


Filed for Record June 21, 1882, at 5 o’clock P. M. 
W. L. R. Dickson, Clerk. 
County Court, Wheeler 
County, ‘Texas. 
SALARY AGREEMENT BETWEEN ADAIR AND 
GOODNIGHT 


Whereas, John G. Adair has acquired by purchase through the 
ageney of Charles Goodnight a large tract of grazing land, situate 
n the state of Texas, and in that portion of said state lying im- 
mediately south of Panhandle, which tract of grazing land is com- 
monly known as “The Quitaque Ranch”. 

AND WHEREAS, the said Adair through the agency of the 
said Goodnight has put upon said ranch a lot of cattle which, with 
the increase, now numbers about eleven thousand. 

AND WHEREAS, the said Goodnight has in behalf of the said 
Adair had sole charge and management of the said ranch and the 
cattle thereon since June 20, 1880, at a salary of one thousand 
dollars per annum from said date to June 20, 1881, and has agreed 
to continue in charge thereof until January first A. D. 1882, for 
such salary and compensation for said period of seven months and 
ten days as to the said Adair should seem reasonable, just and 
adequate, for the services rendered and to be rendered by the said 
Goodnight to the said Adair for said period. 

AND WHEREAS, the said Goodnight and the said Adair have 
agreed between themselves that the said Goodnight shall continue 


in the charge and Management of said ranch and said cattle for a 


period of three years from and after the first day of January, A. D. 
1882 until the first day of January, A. D. 1885. 
Now this agreement made and entered into this lay of 


\. D. 1881, between John G. Adair of Ireland, 
the first part. and Charles Goodnight of the State of 


Texas, party of the second part, Witnesseth: 





[That the said Adair agrees to pay to the said Goodnight an 
annuai Saiary OF Pive Lnousand Vollars tor service ) lin tO Dé 
rendered as the general and active manager of the cattle business 
of the said Adair, to be conducted on said Quiteque Ranch and 








249 Southwestern Historical Quarterly 


the vicinity thereof, said annual salary to be paid on the first day 
of January, A. D. 1882, and on the first day of January each and 
every year thereof during the continuance of this agreement. 1 
consideration whereof the said Goodnight agrees to devote sucl 
time and I 
quire, purchase additional real estate adjacent to the said ranch 
when thereunto directed by the said Adair, buy and sell cattle i 
behalf of the said Adair, at such time, and upon such terms, as the 


said Goodnight may seem meet, and as wHi 1m his Pepe 


persona attention to aid business as the same ma 


vance the interest of the said Adair, keeping the cattle on said 


ranch belonging to said Adair marked or branded with the bi 
of the said Adair, which said brand shall be as follows, -WIt.: 
—— also agrees t¢ ) keep or cause to be kept all necessary and 


S 
proper accounts of all eae ss which he shall do as such manager, 
and all the transactions ciaitior to said business, including the 
number of cattle purchased from time to time, the number of 
calves which may be branded, and to send a statement of the same 


at the end of each two months to the said Adair, or to such person 
as he may designate as his agent. 
It is understood and agreed that the said Goodnight shall have 
ve TOR ] t4 | ] 1 4 Tas ' a 
general power to sell cattle on hand and to reinvest the mone 


thus obtained in other eattle as the profits of said business may 
I : 


seem to require, and to enlarge the herd and purchase additional 


real estate in the name of the said Adair with funds to be furnished 
by him from time to time, and especially when thereunto re- 


quested by the said Adair. 
It is expressly understood and agreed by and between the parties 
hereto that this agreement shall be of no force or validity, until 


he said 


the partnership contract between the said Adair and 1 
1e raising of cattle on the Palo Duro 
Texas, which contract has already been 


tae aah in relation to tl 
Ranch in the Panhandle « 


drawn 


ened by the parties hereto, and until the con- 
rovided for, of an —— one-third of the 
said Palo Duro Raneh, shall 
delivered \ he said Adair to the said Good nigi 
{ 


It is further understood aed. agreed by and between the parties 


De executed ana 





hereto that if at any time during the continuance of this contract, 
the said Goodnight shall find a purchaser for the real estate owned 
by the said Adair and constituting the Quitaque Ranch at a price 
to be fixed and named by the said Adair, the said Goodnight shall 
in consideration of such services in finding a purchaser be entitled 
to and receive a ten per — of the purchase money. 

It is further understood and agreed by and between the 


parties 
hereto that all money that shall be laid out and expended in and 
about said business of cattle raising on the Quitaque | Raneh or in 
the purchase of real estate under the provisions of this agreement 
shall be furnished by the said Adair, and that the said Goodnight 








] 
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is authorized and empowered in the management and control of 
said business to do all acts, and things in the conduct thereof which 
he may consider useful or necessary connected with said business, 
and which will, in his judgment, insure most to the advantage 
of the said Adair. 

It is further understood and agreed that if the annual salary 
herein named be not paid at the times herein stipulated, the said 
Adair shall pay interest thereon at the rate of eight per cent per 
annum from and after its maturity according to the term hereof 
until the same shall be paid. 

In testimony whereof the parties hereto have hereunto set 
hands and seals the day and year first above written 

. John G. Adair 
Charles Goodnight. 

In 1882, Colonel Goodnight bought the Quitaque Ranch, also 
known as the F Ranch, for Mrs. Cornelia Adair. Colonel Good- 
night in speaking of this said, “Adair got me to buy the Quitaqu 
Ranch for Mrs. Adair, and I did so, paving twenty-two cents an 
acre. The next spring we bought the herd of cattle, some three 
RD 


thousand head. The Quitaque fanch was owned by a Tennesseean 


by the name of Baker. This ranch was located in Briscoe, Floyd 
md Hall Counties with headquarters just south of Quitaque Creek 
and just west of where Liquish Creek empties into Quitaque Creek, 
eight miles south of the present town of Quitaque.” 


The writer was unable to find anv record of how many acres 


s ranch when it was bought, as the books of this 


there were in th 
ranch were either lost or destroyed, but according to the contract 
of sale between Mrs. Cornelia Adair and Charles Goodnight in 
L887, there were one hundred and forty thousand acres at that 


) 


time. Besides the land owned, according to J. B. Met 


land of 
Clarendon, who was land agent for the Goodnight and Adair inter- 


1 


ests at that time, they had leased about sixty-five thousand acres 
ind grazed a good deal more, which was not leased. An interest- 
ing thing about this ranch was that it owned only alternate sec 
tions, which had been bought from the State. The intervening 
sections belonged to the railroads. Colonel Goodnight managed 
this ranch in connection with the other ranches, but did not own 
any of it. However, at the time of the division in 1887, Mrs. 
Adair traded him this ranch for his third interest in the J A 
Ranch and traded him the cattle—about twenty thousand head— 


he J A Ranch. 


] 
i 


for his third interest in the cattle on t 
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Colonel Goodnight in 1888 sold half of this ranch to L. R. Moore 
of Kansas City and the next year he sold the remainder of it to 
Mr. Moore, according to Joe Horn. In 1895 Mr. Moore in turn 
sold it to Frank Howard of New Orleans, who owned the con- 
trolling interest in the Louisiana Lottery Company. Howard, 
through his land agent W. M. Massie of Flovdada. has been selling 
this land out whenever buyers could be found, and today, accord- 
ing to A. B. Cogdale, who lives in the old F-Headquarters ranch 
house, there are only nine sections of this ranch left, and these 
nine sections are now leased to Arthur R. Letts, a cattleman of 
Clarendon. 


\s has already been stated, in 1883 Colonel Goodnight bought 
one hundred and seventy thousand acres of land in the Tule coun- 
try. This was added to the J \ Ranch and the holdings were so 


large in this ranch that it was decided to fence a part of this Tule 


country and establish another ranch; hence the Tule Ranch was 
established.* It was feneed in 1883 and 1884 and the headquarters 


‘Real Estate Ledger “B.” 
Office of J A Ranch. Paloduro, Texas 


Palo Duro and J J Ranches. 


Jan. 1, 1888 : 340,988 acres 

24 “ 1889 7 340,988 

- * 1890. 340.899 
189] 339.619 


979 


1892... 8 
8.979 
rey 
8 


“ 1893 
1894. 


“ 1895 


979 


979 


* 1896-1903 3.979 
* 1903 $50.33 es 


Tule Ranch acreage was added to J J and J A acreage in 1903 and all 


combined was 568,023 acres. 








Patented State School 
Land Land Total 
Jan. 1, 1904 568,711 A. A, 583,191 Acres 

1905 568,247 “ 600.027 *“ 
1906 550.727 ‘ 618.036 - 
1907 505.285 590.747 si 
1908 193.366 . 603.341 
1908 156.679 572.445 
1910 454,499 ° ‘ 569.207 
191] $25,243 538.013 

$2?.06] ss 535,879 

120.304 534,762 
1914 109.258 525.693 
1915 120.080 “ 518,608 
1916 394,708 *“ 120.080 * 514,788 
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were established at the same time on Tule Creek (near Hackberry 
Springs), a tributary of Tule Canyon about twelve miles east of 
Tulia. No records were available as to how many acres there were 
in the Tule Ranch when it was first established, but according to 
the records found in Ledger “B,” 1886 to 1926, at J A Head- 
quarters, brought forward from Ledger “.\” (which was destroyed 
by fire), a record of land owned in 1887 in the Tule Ranch, there 
were one hundred eighty thousand six hundred and thirty-nine 
and 11/100 acres. This, of course, did not include the leased and 
unleased land which was used. 

The following data copied from an old map of the Tule at J A 


Headquarters, dated 1891, give some light on the subject : 


CY 2] ed aa: re Re A CR tT ROA 163,914 acres 
State School Land 294.000 “ 
Leased Land 10,000“ 
Private Land not owned or leased 10.000 * 


Grand _ total 438,068 Acres 


This does not include four leagues of San Jacinto School Land. 

The first time the amount of land in the Tule Ranch appeared 
on the Ledger “B,” with the exception already mentioned, was in 
1890 and it was kept separate from the other J A land until 1902.' 








Patented State School 
Land Land Total 
Jan. 1, 1917 303 A. 120,080 A. 514.433 Aeres 
et a 119,760 *“ 505,281 “ 
=~ MS 103.968 *‘ 456,748 
1920 98,100 “ 415.612 
192] la 396,410 
1922 os SS:315. “ 392,453 “ 
se “ ise 89.2717 “ 392,376 a: 
ne * 1924. 89.363 * 391,544 
“ 1925 $9,363 * 396,487 
1926 ay $9,363 * 397.800 
No change. 
No land appe m the Ledgers except ut hic s owned Or ! 
ther word ed and unle: | I hich \ inte ts grazed 
were not kept in the records en ] mly da lable yn rit 
leased and unleased land are found on the two 1entioned. 
he following is a copy from Ledger ‘B.” 
Tule Ran 
1s90 ] >] aere 
189] 1.43] 
1892 100 : 0,791 
1901] 142.071] 
1902 17.692 
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There is an apparent discrepancy in the data given here for 


amount of land owned in 1891 and the amount owned for the 


same year taken from the data of the old map of the Tule Ran 
The data from the ledger give 181,431 while the data fron 


map give 163,914 acres owned. It will be remembered that th 


data from the map did not include the leagues of San Jacint 





School Land and this makes up the diff rence. According to Mt 
J. W. Kent, these four leagues of school land were not actuall 
owned by the ranch in 1884 but were bought in 1885. 

By 1902, settlers had taken up all of the school land within t 
Tule Ranch and over fif thousand acres had been sold : hen l 
was noi necessary to maintain a separate outfit for this ranch 
Accordingly, Mr. Kent says, the old Tule Headquarters, th sa 
that was movable, was moved in 1903 eighteen miles south t 
section 140, block M-10, and is now used as 1 camp. 

As has been stated before, Ledger “A.” which contained 
records of the lands from 1877 to 1887, was burned a few vears 
ago, when the office at headquarters burned; hence, no record of 


the amount of land owned by the J A Ranch before 1887 is avail- 
able, except what is given in the agreement of partnership between 
Adair and Goodnight in 1882 and some data found on an old map 


at headquarters of the J A Ranch dated 1884.’ 


John G. Adair died in 1885 and Mrs. \dair took charge 
Adair property. It was necessary to make new contracts between 
Mrs. Cornelia Adair and Colonel Goodnight relating 
agement of the J A Ranch and the Quitaque Ranch. The follow- 


Ing are copies of these two contracts: 


WHEREAS, John G. Adair and Charles Goodnight by written 
agreement dated the 30th day of May, 1882, entered into a partner- 
ship for the purpose of raising, buying and selling cattle an 
horses in that portion of Texas known as the Panhandle. At 

"The following is a copy of the data obtained 

J A Ranch—1884 
Land in fee 333.000 acres 
Leased from Railroad 39,686 


Unleased school land 200.000 
Private land leased inside pasture 25,000 
Vacant land 60,000 


Grand total . 668520 


strong, Briscoe, Doonley, Hall, Randall and Swisher Counties. 


A 


Constructed fence line one hundred fifty-three miles located in Arm- 
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more particularly known as the Palo Duro Ranch; and whereas, 
the said John G. Adair has departed this life, whereby said part- 
nership is dissolved, and the said John G. Adair by his last will 
and testament, devised and bequeathed to his window, Cornelia 
Adair, of Ireland, all of his property, real, personal and mixed, 
in the State of Texas; and whereas, the said Cornelia Adair and 
Charles Goodnight are sole owners of all the property, real and 
personal, which belongs to the late firm of Adair and Goodnight, 
and are desirous of avoiding the expense and loss incident to a 
of said firm, and in order to protect 


legal settlement of t] 
interests of all parties, the said 


and preserve the right: 
Cornelia Adair and Charles Goodnight do hereby enter into and 





make the following agreement, which is to stand in leu of the 
original contract, after the execution hereof, but in no wise to 
affect the rights and interests of said parties accruing under the 
said original contract dated May 30th, 1882: 

First: For the purpose and considerations aforesaid, the said 
Cornelia Adair, of Ireland, and the said Charles Goodnight of 
Texas, United States of America, do hereby form a partnership 
under the firm name and style of Adair and Goodnight to carry on 
the business of raising, buying and selling cattle and horses, said 
business to be carried on in that portion of the State of Texas 
known as the Panhandle of Texas, on the stock ranch, commonly 


be limited to the business car- 


called the Palo Duro Ranch, and to 
ried on upon and in connection with the said Palo Duro Ranch: 
The partnership shall continue until the first day of January, 
1889, unless sooner dissolved in the manner hereinafter stated. 

Second: The property, real, personal, and mixed, notes, ac- 
1 money on hand, if any, which now belong to 


4 } , 
counts, Claims ane 


the former partnership of Adair and Goodnight, shall be and con- 
stitute the capital and property of the partnership hereby created, 
in the proportion of two-thirds to the said Cornelia Adair, and 
one-third to the said Charles Goodnight, and the profits of the 
business and increase of said property shall, upon dissolution, be 
divided between said parties in the same proportions. The debits 
and credits in favor of and against John G. Adair, upon the books 
of the late firm, shall be transferred to the aecount of Cornelia 
Adair, and the debits against and credits in favor of the said 
Charles Goodnight shall be transferred to his account on the books 
of the new firm. The firm of Adair and Goodnight hereby formed 
do hereby assume all the indebtedness of the late firm of Adair 
and Goodnight. The books kept in the business of the late firm 
are adopted by this firm in so far as found correct, and shall have 
the same force and effect as in the late firm business. 

Third: All of the lands in the Palo Duro Ranch and range 
heretofore deeded to John G. Adair or to Charles Goodnight or to 


Adair and Goodnight. shall be and are the property of this firm, 
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in the proportion of two-thirds to Cornelia Adair, and one-third 
to Charles Goodnight ; Neither partner in this firm shall purchase 
or become owner of or lease in her or his own right, any lands in 
the range of the Palo Duro Ranch; and all lands acquired or 
leased in said ranch by either shall be the property of said firm in 
the proportions aforesaid. 

Fourth: And the said Charles Goodnight agrees to keep oO! 
cause to be kept all necessary and proper accounts of all the busi- 


ness of the firm and all the transactions relating to said business 


including the number of cattle purchased and sold, from time to 
time, the number of calves which may be branded and to send a 
statement of the same, at the end of each two months to the said 
Cornelia Adair, or to any person whom she may designate as her 
agent or representative. 

Fifth: And the said Goodnight also agrees: that, during all 
the time of the continuance of this agreement, he will not become 
endorser or security in any manner for any person, without the 
consent of the said Cornelia Adair in writing expressed. 

Sixth: If at any time hereafter and before the accounts be- 
tween the parties concerning said partnership shall be finally set- 
tled and closed, any dispute or difference shall arise between them 
concerning the true construction of anything in these presents, or 
any accounts to be stated, or settled in pursuance hereof, or the 
valuation of the assets or anything relating to the partnership or 
the concerns thereof; or out of the acts or omissions of either party 
to this agreement; then and so often as the same shall happen, all 
such matters or differences shall be submitted and referred to the 
award and determination of three arbitrators to be chosen one by 
each of the parties to this agreement and the third arbitrator shall 
be chosen by the two chosen by the parties to this agreement and 
the decision and award of any two of the three arbitrators shall 
be binding and final between the parties to this agreement and 
shall be carried out and performed by them. 

Seventh: It is further agreed that the property belongin 
said firm shall be sold as soon as practical 
purpose, the parties shall agree upon a minimum price for the 


] ] = 


same and upon such agreement, either party shall be authorized 


to 


le, and to accomplish that 


to sell the same for a sum not less than the amount agreed upon: 


provided that when any bona fide offer to purchase shall be made, 












the other partner shall be notified of the same and either partner 
shall have the right to purchase said property at the highest bona 
tide offer made, the said Cornelia Adair having the first right to 
purchase at such bid by paying to Charles Goodnight one-third 
thereof ; she fails to purchase within a reasonable ne 
after notice the offer n the said Goodnight shall have 

right to purchase the same, paying to said Cornelia Adair two- 


lase Tne sx 


thirds of the amount. If neither partner shall purcl 
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then the property shall be sold to such other person as will pay 


said amount, and the proceeds, after paying all debts of the firm 
and all demands of each member of the firm against it, shall be 





livided two-thirds to Cornelia Adair and one-third to Charles 
it is agreed that the partnership hereby created, shall 
be dissolved upon the sale of the property thereof as hereinbefore 


provided, and may also be dissolved at the option of either partner, 


DY Vil notice 1) Writing’ to the otne7, ¢ \ entiol SA , 


for at least twelve months prior to the date fixed for such dissolu- 
tion; the giving of such notice shall not effect the rights of either 
partner and the sale provided for in the seventh clause of this con- 
f 

t 


ract made at anv time before the date fixed for said dissoluti 
re nade at any time Detore the date ixea for sald dissolution. 

Ninth: It is further understood and agreed by and between the 
parties hereto: that at the expiration of this agreement, or the 


dissolution of this partnership, the value of all the personal assets 
of said firm of Adair and Goodnight shall be ascertained, by three 
arbitrators selected in the manner provided in the sixth clause ot 
this agreement, and the said Cornelia Adair shall have the first 
right of purchase of said personal assets so ascertained and deter- 
mined, but in case she shall elect not to purchase said personal 

at the value so ascertained and determined, then the said 


Goodnight shall have the right to purchase the same at such ap- 


assets 


praisement; and if neither of the said parties shall desire to pur- 
chase, then the said personal property shall be partitione@ and 
divided by three disinterested and competent persons to be selected 
one by each partner, and they to select the third; said division to 


be two-thirds to the said Cornelia Adair and one-third to the said 
Goodnight: if it shall be found that any of said personal property 
eannot be equitably divided, the same shall be sold by the said 
Goodnight on the best possible terms possible, and the proceeds 
divided between the said partners in the proportion aforesaid. 
Tenth: It is further agreed and understood: that upon the 
expiration of this agreement, or upon the dissolution of this part- 
nership, three arbitrators selected in the manner hereinbefore 
described, shall appraise the value of all real estate which may 
then be owned by the parties hereto constituting the Palo Duro 
Ranch, and upon the payment of one-third of the appraised value 
of said real estate to the said Goodnight by the said Cornelia 
Adair, the said Goodnight will convey to the said Cornelia Adair, 
all of his interest in the said real estate by good and sufficient 
deed ; but if the said Cornelia Adair shall not wish to purchase the 
interest of the said Goodnight in the said real estate upon the 
basis and at the value aforesaid, then said arbitrators shall parti- 
tion and divide the said real estate into three parts as nearly equal 
in value as possible in view of the grazing facilities furnished by 
each; and the said Cornelia Adair shall have the first right to 
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ne 


select any one of said parts, and the said Goodnight shall have 
the right to select for himself either of the remaining two parts 
and the third part and last of the said parts, shall be taken by the 
said Cornelia Adair; Provided that said land shall be so divided 
and partitioned that all of each third shall be contiguous, and so 
that the lands alloted to each shall be adjoining each other: and 
thereupon each of the said parties shall convey to the other all of 
her or his interest set apart by such partition to such other partner. 

Eleventh: It is understood and agreed that the said Goodnight 
shall be the active managing partner of the said firm; and that 
he shall devote his time and personal attention to the business of 
the said partnership during it’s continuance. And in considera- 
tion of his services, the said firm of Adair and Goodnight shall 
pay to said Goodnight an annual salary of seven thousand and five 
hundred dollars, to be paid on the first day of July in each year; 


} } ra 


if not paid when due to bear interest at the rate of ten (10) per 


cent per annum, from maturity until paid. 

Twelfth: it is agreed and understood that in order to preserve 
equality of interest in said business, no part of the capital invested 
therein, nor any part of the profits arising therefrom. shall be 


withdrawn from the said business ‘@ either of the said partners 
for his or her individual use, without the consent of both of said 
partners. All expenses of the said business of every kind and 
character, including the board of the said Goodnight and his 
family, shall be borne by the said firm. 

Thirteenth: The said Cornelia Adair now owns in her indi- 
vidual right the greater part of the lands in the Tule Ranch. The 
said Charles Goodnight also owns in his own right certain lands 
in said ranch; and it is the understanding and agreement of the 
parties hereto, that the said Cornelia Adair shall become the sole 


owner of the said Tule Ranch: and to that end the said Goodnight 


hereby agrees and binds himself: That upon the payment to him, 
by the said Cornelia Adair, of the purchase price thereof with ten 


1 Le i] 1 


per cent interest from the date of purchase by him, he will convey 
to the said Cornelia Adair all lands heretofore acquired by him 


in the range of the said Tule Ranch; and that he will not here- 





after acquire any lands in the said range in his own name. And 
all leases upon lands in said range, are hereby transferred to the 
said Cornelia Adair. All money due or to become due, during the 
continuance of this partnership, and all expenses incurred in 
making improvements on said ranch, upon leases in the said range 
shall be paid by the said firm of Adair and Goodnight; in con- 
sideration of the past services of the said Goodnight, in looking 
after, managing and taking charge of the said Pule Ranch for 
which he has heretofore received oO cor ensation, and » 11 ner 
consideration that he will in future continue such management 


and care of said ranch. 
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The said firm shall have the right to graze its cattle upon the 


i 


lands of the said Tule Ranch free of charge, and upon the sale 


ot the said Tule Ranch, or if the same shall not be sold, upon the 
dissolution of this partnership, the said Cornelia Adair shall pay 


+ | 1 . 1 | 1) } . 
to the said Good oh) ten (10) er cent ot ne vaiue ot the uid 


lands or if sold, ten (10) per thereof, for such 


? : eee -— ‘ Bea R : 
services rendered or to be rendered as aforesaid. 


Fourteenth: It is agreed that upon all sums of money that 


mav be to the credit of either partner upon the books of the said 
irm. there shall be allowed to such partner, interest at the rate 


of ten (10) per cent per annum from the date of the credit, to the 


date of the payments. 


Witness our hands on this the 2nd day of October, A. D. 18865. 
This contract is executed in duplicate, and a copy OL same 1s 
delivered to each party hereto, to be considered as originals. 


Cornelia Adair 
Charles Goodnight 
STATE OF TEXAS _ ) 
COUNTY OF DALLAS ) 

Betore me, Edward Gray, a notary public for said county and 
state, on this day personally appeared Charles Goodnight, known 
to me to be the person whose name is subscribed to the foregoing 
] 


instrument. and acknowledged to me that he executed the same for 


the purposes and consideration therein expressed, 
Given under my hand and seal of office, on this the 2nd day of 
October, A. D. 1885. 
(SEAL) Edward Gray, Notary Public, 
Dallas County. 


Before Me, B. H. , Dublin, on this day personally ap- 
1d Cornelia Adair, known to me to be the person whose name 


is subscribed to the foregoing instrument, and acknowledged to 


me that she exeeuted the same for the purposes and consideration 
therein expressed. 
Given under my hand and seal of office on this the 13th day of 
November, A. D. 1885. 
B. H. B 
Dublin 


Contract between Mrs. Cornelia Adair and Charles Goodnight 





Relating to the Quitaque Ranch 
WHEREAS. John G. Adair and Charles Goodnight on the 26th 
dav of December. 1881 entered into an agreement 1n writing con- 
cerning the Quitaque Ranch in the Panhandle of Texas by which 
1 Goodnight wa mploved to superitend ud ranch and fixing 


his compensation therefor: 








4) fi] 
4: 2 SOU 


AND WHEREAS, 


life and by his last wi 


] 








western His foriea Ouarterly 
t / 


” ; 
the said 














| and test 





John 


G. Adair has dep: rted this 

















3 lit an | mel evised and equea ied uid 
property to Cornelia Adair s now x wher of the same 
NOW, THEREFORE, the said Co 1 Adair and Charles 
Goodnight do hi ) iwlopt said ) (except as her ( 
modified) for their government in tur 
The said Goodnicht ag to ntinu oO pe rform au 
specified in said contra ali ( d cattle shall be so 
provided that if Co sha de not to sel 1e Ss 
then said Goodnight shall he rig ) resign said 
at any time, and said Corn \dal notify said Goodnight 
of her determination as t her « ot she will sell the sam 
said notice to b fiven on O Ore Januarv | L886 nd upo 
her failure to give such notic \ (700! eht mav resion sal 
employment. And dC \dair es. that for 
services of the Or oh lperinte g the Wut l 
Ranch she will pas im toa = Salqd orl l 
contract, or tor ti Ime la serve 1n he same pro] 
tion. She fur og s it upon the s of the said ich and 
cattle she will pay to the s id Goodnig l LO ( yi t 
proceeds of said [f she shall determ ot to si sald 
ranch and eattle, sh g7rees iat upon tl O e P Duro 
Ranch, or upon the « on or dissolution of urtnership 
between herself 1 the said Goodnight she will pa he said 
Goodnight ten (10) r cent of tl ] ) n land int ttl 
the said value to be estimated at the time he shall resion his em- 
plovment thereon. If the s cannot agree upon the value of 
said property, then they sh ach select a disinterested person, 
they to select a third to a s arbitrators, and the said arbitrators 
shall appraise the said property according to this agreemen 
which shall be binding and conclusi upon the parties hereto. 
This contract is executed in duplicate, a copy being delivered to 
each party hereto, to be considered as originals. Witness our 
hands on this the second day of October, A. D. 1885. 
Cornelia Adair 
Charles Goodnight 
The above contract closed and Charles Goodnight’s manage- 
ment of tl] inc! ise twelve months after notice has been 
cviven by either ) other in writing of his or her inten- 
d : 


Before me, the undersigned authority. 


States Consul for Dub! 
Cornelia Adair known 


i 


in, Lrelanc 


Cornelia Adair 
Charles Goodnight 


be lag eS , United 


this day personally appeared 


erson whose name is sub- 
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‘ribed to the foregoing instrument and acknowledged to me that 
she executed the same for the purpose and consideration therein 
expressed. 

Witness my hand and official seal on this the 13th day of Nov. 
A. D. 1885 at the Ascousulate Dublin. 
(Seal) BD. Ho B 


STATE OF TEXAS _ ) 
COUNTY OF DALLAS ) 

Before me, the undersigned authority, Edward Gray, a notary 
public for said county and State on this day personally appeared 
Charles Goodnight known to me to be the person whose name is 
subseribed to the foregoing instrument and acknowledged to me 
that he executed the same for the purposes and consideration there- 
in expressed. 

Given under my hand and seal of office on this the 2nd day of 
October, A. D. 1885. 

Edward Gray, Notary 
(Seal) Public, Dallas, Texas. 


The reader will observe that the two contracts just given were 
really only confirmations of the contracts made in 1882 between 
John G. Adair and Charles Goodnight and that the partnership 
vas to continue just as it had been until the expiration of five 
years which would terminate in 1887. In pursuance of these 
contracts, Colonel Goodnight continued to manage the combined 
interest until 1887. Then the division was made and the follow- 
ing is a copy of the contract of sale between Cornelia Adair and 
Charles Goodnight : 

Contract of Sale 

This agreement made and entered into this twenty-first day of 
May, 1887, by and between Cornelia Adair of Rathdair, Ireland, 
by Wilham McQuay, her agent and attorney-in-fact, party of the 
first part and Charles Goodnight of Paloduro, Texas, WIT- 
NESSETH: That whereas, the said Adair is the owner of an 
undivided two-thirds interest in the Palo Duro Ranch, and the 
said Goodnight is the owner of an undivided one-third interest in 
said ranch; the said ranch consisting of property hereinafter set 
forth, and whereas, the said Adair is the owner of the Quitaque 
Ranch consisting of the property hereinafter set out, both of said 
ranches being located in Floyd, Hall, Donley, Briscoe and Arm- 
strong Counties in the State of Texas, and whereas, it is mutually 
agreed by both parties that the said Adair shall become the owner 
of the entire property of the said Palo Duro Ranch. 

NOW, THEREFORE, know all men by these presents, that 
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the said Charles Goodnight for and in consideration of the property 


hereinafter described and the payment of the money hereinafter 
provided does hereby grant, bargain, and sell unto the said Cor- 
nelia Adair all of his undivided one-third interest in and to said 
Palo Duro Ranch located in said counties of Texas, described as 
follows, to-wit: About three hundred thirty-six thousand acres 
of land, about forty-eight thousand head of mixed cattle located 
upon said ranch, together with a lot of saddle horses and work 
mules, also all improvements, machinery, camp equipage, wagon, 
ranch outfit, belonging and appertaining to said ranch, and to pay 
for the same at the following prices, to-wit: $2.50 per acre for 
said land; $23.00 per head for grown cattle and $15.00 per head 
for yearlings, saddle horses and work mules $25.00 per head, said 
cattle, horses and mules being branded with what is known as the 
“J A” brand made thus: JA All the calves branded in 1887 
not to be counted or paid for, but to be turned over to the said 
Adair, also all the wagons, equipage, machinery, plant and outfit 
belonging to said ranch not to be paid for, but to be turned over 
to the said Adair, the said Goodnight also selling and transferring 
to the said Adair, her heirs and assigns, all the right, title and 


interest in and to the brand belonging to said ranch known as the 


} 
j 


“J A” and in full payment for the said undivided one-third inter- 


est, the said Adair hereby grants, sells, and transfers unto, and the 


said Goodnight accepts the same in payment of his said interest 
all of the following described real estate and personal property, 
to-wit: The entire property and effects of what is known as the 
Quitaque Ranch located in the counties hereinbefore set out, and 
more fully described as follows: one hundred and forty thousand 
acres of land, about twenty thousand head of cattle, one hundred 
and forty horses and mules, at and for the following prices: for 


said land $2.25 per acre; for grown cattle $23.00 per head; 











vearlings $10.00 per head: horses and mules $25.00 per head : 
calves branded in the year 1887, together with all the improve- 
ments, implements, machinery, camp outfit, as well as tl 
known as the “Lazy F” brand made thus: F not to 

and paid for, but to be turned over to the said Goodnight 
further mutually agreed and understood that all of said cattl 
shall be counted delivered betwet September { enth and 
October fifteenth, 1887, and the said Goodnight shall 1 the ex 
penses o said Quitaque Ran om and after June first. 1887, 
nd that the said .\ rsh ‘ enses of the said Pal 
Duro Ranch from and after t sam | ul iI 
mutually that the said Palo Duro Rat tle shall not be co d 
but shall be taken a nd for the numbe SHOWN Upol Oo! ol 
the firm of Adair a \ MINI ss two and ¢ { 
deducated th rom. Saddle hors ( out i ui n 
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to be counted, and all horses of three years and under shall not be 
counted as saddle horses. ‘The intention being only to sell Good- 
night’s interest in what is known as “saddle horses,” except the 
forty head above mentioned, all the other horses of said ranch to 
remain the property of the said Adair and Goodnight according 
to their respective interests. It is further mutually agreed that 
the time of closing this contract, the said Goodnight shall receive 
and be allowed a credit amounting to ten per cent of the entire 
purchase price of the said Quitaque Ranch, said purchase price 
to be ascertained as herein provided; also said Goodnight is to 
receive a credit in the sum of twenty-four thousand dollars for 
services rendered as per contract heretofore made; the ranch known 
as the “Tule Ranch.” It is further mutually agreed that in ad- 
justing the balance that may be found due by the said Goodnight 
to the said Adair upon the exchange of the property hereinbefore 
provided, the said Goodnight shall assume and pay the mortgage 
now upon the Quitaque Ranch amounting to the sum of ten thou- 
sand pounds sterling, and that after assuming said sum, if the said 
Goodnight shall still owe a balance he shall pay the said Adair the 
difference in cash, but should the said Goodnight not owe that 
much, then the said Adair shall pay the said Goodnight the differ- 
ence between the amount so ascertained as being due to the said 
Adair by the said Goodnight, on the sum of ten thousand pounds 
sterling. It is further mutually agreed that in counting the 
cattle upon the said Quitaque Ranch said Adair will pay a sum not 
exceeding five hundred dollars towards the expense of such count- 
ing. It is further mutually agreed that the account between the 
said Adair and Goodnight shall be audited and adjusted by some 
suitable party to be mutually agreed upon, and if the said parties 
cannot agree upon a person, then each party to have the right to 
select some one person and these two shall audit and adjust the 
account, and in case of disagreement these two parties then shall 
have the right to select a third person, and their decision and find- 





] 


ings when made shall be final and binding upon the parties 
involved. 

It is further mutually agreed that the said Adair shall furnish 
abstracts of title showing this property to be free and clear of all 
incumbrances, except the incumbrance of ten thousand pounds 
sterling on the Quitaque Ranch. 

All the other horses other than saddle horses on said Palo 
Duro Ranch shall remain: the property of the said Adair and 
Goodnight, and to be divided according to their several interests. 

And all that herd of cattle known as the “American Herd” 


th the 


x hundred, branded w 


numbering three thousand s 
brand, shall remain the property of the Adair and Goodnight. 
In witness whereof the said parties have hereunto set their 
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hands and seals this twenty-first day of Mav, one thousand eight 
hundred and eighty-two. 
Cornelia Adair, by her 
agent, Wm. McQuay 


Charles Goodnight. 


London, July 6, 1887. 

In pursuance of this contract of date May 21, 1887, between 
Cornelia Adair and Chas. Goodnight we the undersigned certify 
to the tally receipt of six thousand nine hundred ninety-one 
yearling cattle and eleven thousand six hundred twenty-five grown 
cattle, and one hundred twenty-five horses and six mules. 

In addition to this there are three hundred old cows, the prop- 
erty of J. G. Adair, not included in this count nor received but 
are to be dealt with as per instruction of :Mr. Wm. McQuay. 
For Mrs. Adair: Author J. Tisdall 
For Goodnight and Moore: J. E. Farrington. 

C. Goodnight 

Goodnight and Moore 


At the time of the division in 1887, Ledger “B” shows that the 
J A Ranch owned 340,889 acres. The Tule Ranch contained 
180,639 acres and the contract of sale states that there wer 
140,000. The sum total owned, then, was 660,528 acres. Taking 
the data of the land leased and unleased which was given on the 


} 


map of the Tule Ranch as 274,154 acres and the leased and un- 
leased land given on the map of the J A Ranch as 335,520 acres 
and the 65,000 acres leased land in the Quitaque Ranch and 
adding these to the 660,528 acres owned, it will give 1,335,202 
acres grazed by the combined interests of Adair and Goodnight 
at one time. 


Part I] 
GROWTH OF THE HERD 


The sixteen hundred head of cattle which Colonel Goodnight 
brought from Colorado were sold to the firm of Adair and Good- 
night at sixteen dollars per head and this small herd was the 
nucleus from which the great J A herd sprang. The writer 
asked Colonel Goodnight about the increase of the herd and this 
is what he said: 

Well, we started with the sixteen hundred head I brought from 
Colorado, but the following year I bought three thousand head 
from a man by the name of Runnels at sixteen dollars per head. 
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Later I bought more cattle from the Thacher Cattle Company, the 
Curtis people and other cattlemen who followed me to Texas from 
Colorado. Then, too, | bought Texas cattle whenever | could get 
them. We would pick the best cows out of every herd bought and 
keep them and spay the rest of the “culls.” Conditions for rais- 
ing cattle here were ideal and they increased rapidly, hence it was 
not many years until we had a large herd. 

This first herd brought from Colorado were principally Durham 
cattle. It will be remembered that when Colonel Goodnight re- 
turned from Colorado in 1877 he brought with him a hundred 
head of the best Durham bulls he could find in Colorado. It was 
the intention of Colonel Goodnight to build up a high grade herd 
of Durham eattle, but he says he soon discovered that the Durham 
cattle were not suited to this country and that they began to de- 
crease, “a condition which skill could not overcome.” 

Colonel Goodnight was a strong believer in blooded cattle: henee, 
when the J .\ Ranch was first established, he divided it into two 
ranches—the J A Ranch, where the main herd was kept, and the 
J J Ranch where the high grade cattle were kept. This was the 
beginning of the two herds, known as the Main Herd and the 
American Herd, later known as the J J Herd. Today there are 
two separate herds. The American Herd furnished the bulls for 
the Main Herd (and still does) and later on for the other two 
ranches. There was no fence between these two herds until 1884, 
but a line was established and maintained between them so the 
cattle would not mix until the fence was built in 1884. 

Just as soon as Colonel Goodnight discovered that he could not 
build a high grade herd of Durham cattle, he began to change to 
the Hereford cattle. He says, “Il bought three hundred head of 
high grade Hereford bulls from Judge O. H. Nelson, manager of 
the Shoe Bar Ranch in 1882.” 

By referring to the copy of the tally sheet below, which gives a 
record of these two herds from 1881 to 1926, it will be seen that 
there was a gradual increase in the number of cattle of the main 
herd from year to vear up to 1888. At that time it reached its 
peak with 60,759 grown cattle and 12,654 calves branded. It will 
be noticed by referring to the tally sheet again that 1888 did not 

The same statement is made by T. D. Hobart, “The J A Ranch” (The 
Vational Live Stock Monthiy, Denver, Colorado, April, 1922). Joe Horn 


says that John G. Adair shipped two carloads of Pure Bred Hereford 
bulls from Hereford, England, to the J A Ranch in 1884, 
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represent the greatest calf crop. There were 16,060 calves branded 
the year before with only 44,919 grown cattle. These variations 
were due chiefly to climatic conditions, according to Joe Horn. 
For instance, in the year 1886 there were 50,759 grown cattle and 
only 10,202 calves branded. This was due to the fact, according 
to Mr. Horn, that in 1886 the Panhandle of Texas experienced 
one of the worst drouths, if not the worst, in its history. How- 
ever, Mr. Horn says there was still another reason which par- 
tially explains the difference in the size of the calf crop and that 
was, the number of grown cattle bought by the ranch varied from 
year to year. It will be noticed by referring to the tally sheet® 


‘Cattle Tally, Adair and Goodnight Main Herd, 1881-1893 








Total Calves 
Date Grown Branded 

| an ag i) Beas eres 6,019 
Siateemiciees |): . AIOE tale rae a beac ee ee 9,037 
=f on. |. ree . hits 30,144 11,347 
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REED ts tas Gi ih Geri ons int ....44,919 16,060 
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ss 12,109 
‘ i 11,856 
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Palo Duro Ranch Cattle Tally, 1893-1912 

Total Calves 
Date Grown Branded 
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* 1896 7,215 
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1000 ..... Patagonia eokna ecasitel & . .. 30,258 6,738 
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once more, that the size of the herd gradually decreased from 
1888 to 1926. This is explained by the fact that the acreage 
owned by the J A interests has been gradually decreased, and the 
added fact that the school land and railroad land has been taken 
grazing land has been grad- 


up by settlers; hence the amount o 
The American Herd of pure bred Herefords 


reached its peak in 1890, there being 7,314 grown cattle and 1,718 


r 


ually decreased. 


calves branded. The year before (1889) represents the greatest 


ealf « rop branded, namely, 2 284. 
The eattle tally books show that at the time (1889) there were 


Palo Duro Cattle Tally, 1912-1925 


lotal Calves 
Date Grown Branded 
Jan. 1, 1913 F ; Sn 20,790 6,107 
1914 ‘“ scons ere 6,250 
1915 7 : ; oa ek] 8.147 
1916 P wee e D009 8,625 
1917 re : ea greta 25,057 9,425 
1918 mbit , ; jy ate ee 9 006 
1919 ‘ Oecd Grand en oe 7.544 
1920 : hat . ... 24,548 9,450 
6 Teen ; R . Sivas st eee 10,140 
“ 7es2 ; af : 27,211 10,170 
1924 ; ae .. L826 8.840 
1925 nae F Si adae eh ea ...20,834 9,323 


Palo Duro Cattle Tally, J A Headquarters, American Herd, later known 
as J J Herd of Pure Bred Herefords, 1881-1925 


Total Calves 
Date Grown Branded 

Jan. 1, 1881 RdtilXs np ttRok Le 926 

ad * 1882 Barbu P eT ee 1,460 799 

1883 | Ei 657 

1884 883 

* 1885 1,107 

“1886 1,400 

1887 2,004 

1888 2,142 

1889 2,284 

1890 aohltereen ee 1,718 

S81... ais ateke 1,159 

i802 L885 

1893 ; bit Lidia ne 1,814 

es ee I Shick) tag were ee 1,687 

™ “ 1895 1815 

1896 1,801 

1897 . debhstteeee s 1,151 

Mo MNRMRED NEA, BoA itn Doel d hit Pegs Ae 1,166 

a * 1899 699 

580 





1900 
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60,752 grown cattle in the Main Herd and 12,614 calves branded, 
and in the American Herd there were 5,615 grown cattle and 
2,142 calves. Then add to this the 20,000 head 


F Ranch (Mr. Kent says there were only 18,000 F cattle in 1887), 


: +4] } 
oO! Cattle on tne 


and the total was about 101,023 cattle at the time of the division, 
or taking Mr. Kent’s estimate of 18,000, there were 99,023 cattle 


when the division was made. 


Total Calves 
Date Grown 3randed 
Jan. 1, 1901 2,330 675 
o “ 1002 2,311 549 
1903 2.594 985 
1904 2.780 859 
1905 2,493 1.08] 
1906 2,631 1,090 
1907 2.766 919 
1908 1,856 1,159 
1909 1,47 10] 
1910 ‘ 1,013 324 
1911 ' 948 456 
1912 Hae 799 362 
1913 : : - 772 301 
1914 : ‘ Pee 712 27 
1915 P S82 335 
1916 1.029 427 
1917 1.085 464 
1918 1,170 504 
* 1919 1,354 156 
1920 1.309 546 
192] 1,390 677 
1922 LZiz 668 
1923 1,247 642 
1924 1,240 538 
” = 3025 1.204 736 


(Continued ) 
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THE COMMUNITY ACEQUIA: ITS ORIGIN AND 
DEVELOPMENT 
WELLS A. HUTCHINS, 


> 
’ 


tIGATION ECONOMIST, BUREAU OF PUBLIC ROADS, 


ASSOCIATE 11 
U. S. DEPARTMENT OF AGRICULTURE 


‘ 


The “community acequia,” “public acequia,” or “community 
ditch,” as it is variously termed, is an irrigation organization com- 
posed of the owners of lands bordering on or irrigable by a ditch 
constructed and maintained by such landowners. This organiza- 
tion has been and is of considerable importance in New Mexico. 
In other portions of the Southwest it was formerly important in 
connection with the colonization activities of the Spaniards, but 
has been almost entirely supplanted by Anglo-Saxon institutions. 

The origin of the community acequia as an institution may be 
traced to Spanish and Indian sources, while its development was 
closely associated with the Spanish settlement of the Southwest 
and was continued .under the Mexican and American regimes. 
However, the water rights of existing community acequias or 
ditches are not necessarily of Spanish or Mexican origin; there 
being a clear and important distinction between the water rights 
of the older acequias derived from Spanish or Mexican authority 
and those of community acequias or ditches originating after the 
American acquisition of the Southwest and acquiring their water 


rights under American State laws.’ 


Origin 


The Indians of the Southwest have carried on agricultural 
operations with the aid of irrigation for centuries. Remains of 
extensive irrigation works of unquestioned antiquity have been 


found in the Southwestern States,“ one ancient canal system having 


This article is part of a manuscript prepared for a bulletin entitled 
i - ’ 


“Spanish-American Community Acequias,” by le same author, which 
has not yet been published. 

Hodge, F. W., “Handbook of American Indians,” U. Ss. Bureau of 
American Ethnology, Bulletin 30, Part 1, pp. 620-621, and “Prehistoric 
Irrigation in Arizona,” American Anthropologist, July, 18938, pp. 323 
330; Mindeleff, Cosmos, ‘Aboriginal Remains in the Verde Valley, Ari- 
zona,’ U. S. Bureau of American Ethnology, Thirteenth Annual Report, 


Pad, 
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been utilized in the modern settlement of Mesa, Arizona, in 1878 
at an estimated saving of $20,000 in cost of excavation.* The 
chroniclers of Coronado’s expedition refer to the cultivation of 
cotton and corn by the Pueblo Indians of the Middle Rio Grande 
Valley, New Mexico ;* Espejo, writing of his explorations of 1582-3, 
speaks approvingly of the irrigation ditches supplying the pueblos 
in the general region of Socorro and above, and refers to irrigation 
by the inhabitants of Acoma “with many partitions of the water” 
in a marsh two leagues from the pueblo;® Father Kino found the 
Sobaipuris engaged in irrigation at their rancherias in the San 
Pedro and Santa Cruz valleys and other tribes elsewhere in Ari- 


zona, and relates the use of irrigation ditches in providing water 


for preparing mortar for the foundations of the church at San 
Xavier del Bac;® and other literature may ve cited to support the 


statement that irrigation was being practiced in a number of 


localities in the Southwest before the coming of the white men.* 

Less is known, unfortunately, about the irrigation institutions ot 
pp. 238-247; Hewett, Edgar L., “Prehistoric irrigation in the Navaho 
Desert,” Records of the Past, Vol. [V. Part XI, November, 1905; Fewkes, 
J. Walter, “A Preliminary Account of Archaeological Field Work in 
Arizona in 1897,” Annual Report of The Smithsonian Institution, 1897, 
pp. 612-613, 622, and “Two Summers’ Work in Pueblo Ruins,” U. 8. 
Bureau of American Ethnology, Twenty-second Annual Report, Part I, 
pp. 178-179; Wilson, Herbert M., “American Irrigation Engineering,” U. 
S. Geological Survey, Thirteenth Annual Report, Part III, pp. 133-135; 
Bolton, Herbert E., “Kino’s Historical Memoir of Pimeria Alta,” Vol. I, 
p. 172. 

*McClintock, James H., “Mormon Settlement in Arizona,” pp. 213-214. 





) 


‘Winship, George Parker, “Translation of the Relacion del Suceso,” 
U. S. Bureau of American Ethnology, Fourteenth Annual Report, Part I, 
pp. 569-570, 575. 

‘Bolton, Herbert E., “Spanish Exploration in the Southwest,” pp. 178, 
183. 

*Bolton, Herbert E., “Kino’s Historical Memoir of Pimeria Alta,” Vol. 
I, pp. 50-51, 236. 

‘Bandelier, A. F., “Final Report of Investigations among the Indians 
of the Southwestern United States,” Papers of the Archaeological Insti 
tute of America, American Series, III, Part I, pp. 31-34, 60, 104, 156- 
157; Hinton, Richard J., “Irrigation in the United States,” p. 15, in 
Report of the Special Committee of the United States Senate on the 
Irrigation and Reclamation of Arid Lands (1890); Blackmar, Frank W., 
“Spanish Institutions of the Southwest,” p. 249; Follett, W. W., “A 
Study of the Use of Water for Irrigation on the Rio Grande del Norte,” 
pp. 54, 83, 86, and Harroun, P. E., “Present Condition of Irrigation and 
Water Supply in New Mexico,” pp. 36, 39, 40, both published in Senate 
Document No. 229, 55th Congress, 2d Session; Yeo, Herbert W., Junior 
Engineer, U. S. Reclamation Service, in unpubitshed manuscript report 
on irrigation in the Middle Rio Grande Valley. 
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the early Indians than about their physical works. However, the 
Pueblos were given to communal undertakings,* and their irriga- 
tion systems were built and managed as community affairs. The 
character and exigencies of their pueblo life led inevitably to public 
regulation of irrigation matters; therefore, taking care of the 
ditches became one of the important traditional community tasks. 

The Spanish settlers brought to this continent a knowledge of 
irrigation institutions and practice acquired principally from the 
Moors’ and proceeded to adapt their irrigation experience to the 
new country. As a result Indian customs were modified but not 
extinguished, and out of the merging of the Spanish and Indian 
methods of public or community handling of irrigation affairs there 
developed the Spanish-American community acequia. The water 
rights of these acequias or ditches were protected by the United 
States after acquisition of the Southwestern territory from Mexico. 
In recognizing the existence of public acequias and providing for 
their continuance and management, the early American legislatures 
in the Southwest did little more than crystallize and adopt an 
amalgamation of long-established Moorish, Spanish, and Indian 
customs. Under these American laws many further community 
ditches have been organized, the chief practical difference between 
these and the older ditches lying in the derivation and character 


of their water rights. 


Legal Foundation 


Irrigation Institutions of Spain.—The irrigation institutions de- 
veloped in Spain were the outgrowth of varying local customs 
which had originated principally under Moorish rule. These cus- 
toms were recognized as beneficial and were therefore preserved 
by the Spanish kings upon expulsion of the Moors, and were grad- 
ually improved upon and finally have been systematized by the 
Spaniards. 

The general laws on this subject prior to the nineteenth century 
were fragmentary and “not only imperfect, but were frequently 


‘Bandelier, A. F., supra, pp. 142-144, 160-161; Coman, Katharine, 
“Economic Beginnings of the Far West,” Vol. I, p. 36 et seq., with au- 
thorities cited. 

*Hall, Wm. Ham., “Irrigation Development. France, Italy and Spain,” 
pp. 363-366; Walton, Clifford Stevens, “The Civil Law in Spain and 
Spanish-America,” p. 638. 
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set aside by local customs and special enactments, themselves con- 
flicting.” However, so far as the legal basis for the community 
acequia is concerned, “under the old Spanish law, waters were held 





by municipalities—pueblos or communes—as a common property 
for domestic use, irrigation, and other purposes, but while their 
utilization was free to all inhabitants of the town, it was governed 
by municipal rules, and regulated and controlled by the town 
officials.” As the town holdings were frequently extensive, it came 
about “that the general laws respecting watercourses were often 
overlooked and unknown, as compared to municipal regulations 
and customs on the subject.”'? The common proprietorship of 
water supplies, public construction of irrigation works, and the 
administration of local irrigation affairs by separate communi- 
ties, were very important features of Moorish and Spanish insti- 


tutions long before the discovery of the New World. 


Spanish-American Municipal Irrigation Laws.—lt thus appears 
that there had grown up in Spain, prior to the sixteenth century, 


a large body of municipal irrigation laws, and of varying local 


usages which in the several communities had all the force of law, 
but which had not then been reduced to a code of uniform appli- 
cation. The general principle of community control, however, had 
been well established, and owing to the necessity for irrigation in 
the settlement of so much of the territory claimed by Spain in the 
New World this principle readily found its way into the irrigation 
institutions of the new country,—not to the exclusion of private 
irrigation, but of far greater importance in the Spanish system of 
colonization. 

The laws of Spain that were made applicable to the American 
possessions, as well as the voluminous laws and regulations framed 


solely for the government of America, contain many references to 


irrigation and its public regulation. Thus we find that the Par- 
tidas'! allow a town resident to construct a private diversion acequia 


provided it does not interfere with the common use of the town. 


“Quotations from Wm. Ham. Hall, supra, pp. 370, 434. TI 
contains a discussion of the growth of Spanish irrigation legislation 
down to the general law or code of 1879, citing and quoting European 
writers. 


“Hall, Frederic, “The Laws of 


iis work 
c 


ia 


exico,” p. 414, quoting Escriche. 
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The Laws of the Indies provide that all waters in the Indies shall 
be common to all inhabitants (lib. iv, tit. xvii, ley 5): that the 
viceroys shall inform themselves concerning irrigable lands and 
cause them to be sown to wheat and not grazed by cattle (lib. iv, 
tit. x11, ley 13); that the distribution of lands and waters to set- 
tlers shall be made on the advice of the village councils (lib. iv, tit. 
xii, ley 5) ; that the Indian rules governing water distribution shall 


be maintained among the Spaniards to whom the lands have been 
assigned, each to be given the water in turn (lib. iv, tit. xvi, ley 
11); distinguish between irrigable and non-irrigable lands in the 


laws on colonization (lib. iv, tit. vii, ley 14) ; and direct the viceroys 
and the courts to make provisions regarding the waters and other 
public things in order best to promote the public welfare (lib. iv, 
tit. xvii, ley 9). The Novisima Recopilacién of Spain and later 
decrees relating to the Indies directed and encouraged public irri- 
gation works." 

The laws on the matter of irrigation emanating from the Crown 
were, as would be expected, much more general in scope than the 
regulations originating in America on the part of officials familiar 
with local needs and sent to the King for approval. 

Regulations made by these Spanish officials for the founding of 
colonies sometimes contained very specific instructions on the 
matter of community irrigation. For example, the regulations of 
Neve respecting colonization in California't made the construction 
of the main irrigation ditch and the dam an obligation of the com- 
munity and required the making of laws for the management there- 
of. The celebrated Plan of Pitic,’*° which applied to the establish- 
ment of colonies in the Four Interior Provinces of the West (Cali- 
fornia, Sonora, New Mexico, and New Vizcaya), devoted three sec- 


“Recopilacion de Leyes de los Reynos de las Indias. Translations of 
some of these laws are found in Joseph M. White’s “A New Collection 
of Laws, Charters and Local Ordinances of the Governments of Great 
Britain, France and Spain, Relating to the Concessions of Land in their 
Respective Colonies,” Vol. II, pp. 20-62, and in Hall’s “The Laws of 
Mexico,” supra, p. 17 et seq. 

BHall, Frederic, supra, p. 415. 

“Translation in John W. Dwinelle’s “The Colonial History of San 
Francisco,” Addenda, No. LV, pp. 3-8, 

“Translation in Land Commission Exhibit O, pp. 66-75, United States 
v, José Y. Limantour, In the District Court of the United States for the 
Northern District of California, No. 429; also in Dwinelle, supra, Ad- 
denda, No. VII, pp. 11-17. 
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tions to instructions for laying out and operating a community 
irrigation system, for distributing the water in rotation to all users 
according to the needs of their crops, and for repairing and clean- 
ing the main canal at public expense; the ayuntamiento (council) 
being required to pass ordinances for the control of the system and 
to appoint the necessary officers for its administration. 

So far as the community systems of the Indians were concerned, 
the Recopilacién (lib. ii, tit. i, ley 4) provided that the ancient 
laws and customs of the New World should be retained and re- 
spected so far as practicable. The community irrigation customs 
of the Indians were entirely compatible with the Spanish institu- 
tions and were therefore allowed to be continued. In this connec- 
tion it is noteworthy that the public acequias as developed under 
Spanish rule in New Mexico showed in some cases distinct traces 
of the influence of old Indian customs. 


Public Acequias Under Mexican Sovereignty.—Atter the separa- 
tion of Mexico from Spain much of the old Spanish law was con- 
tinued in force. The Mexican government adopted a colonization 
policy much more liberal than that of Spain and passed new 
colonization laws, but did not disturb the existing laws and customs 
relating to community acequias. 


Public Acequias Within the United States —Many acequias had 
been built in the territory acquired by this nation from Mexico. 
The Treaty of Guadalupe Hidalgo and the Gadsden Purchase 
Treaty provided that Mexicans living in the ceded territory should 
be protected in their enjoyment of liberty and property. So far as 
community acequias are concerned, what these treaties did was to 
protect effectively the valid water rights of acequias then existing. 
They did not, however, continue the Mexican laws in force; there- 
fore, the continuance of any specific Mexican law or custom was 
a matter to be determined by proper legislative authority for each 
political subdivision carved out of the former Mexican territory. 
The legislative provisions of the several States and Territories on 
the operation of public acequias are briefly discussed in the follow- 
ing paragraphs. 


New Mexico Legislation—The Kearny Code, promulgated Sep- 


tember 22, 1846, upon the organization of a provisional government 


for New Mexico during the war with Mexico, provided that the 
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laws theretofore in force concerning water courses should continue 
in force, except that regulation of these matters should be trans- 
ferred from the village ayuntamientos to the alcaldes and prefects 
of the several counties. 

Shortly after the establishment of the Territory of New Mexico, 
the legislature in 1851 and 1852 provided that the course of ditches 
or acequias already established should not be disturbed; that all 


streams of water th 


eretofore known as public ditches or acequias 
were thereby established as such; that overseers should be elected 
by the proprietors of lands irrigated by public acequias; and that 
landowners should labor on the ditch in proportion to their land 
whether cultivated or not. No machinery was set up, however, for 
fixing the boundaries of such tributary lands. Subsequent legis- 
lation was enacted from time to time, among the most important 
items being the provision in 1880 for election, in case of the more 
extensive acequias, of commissioners whose duty should be to meas- 
ure the lands and regulate the amount of labor to be performed by 
landowners; and the further changes in 1895, 1897, and 1903 
which increased the powers of the commissioners and reduced those 
of the overseer or mayordomo, allowed the commissioners to enter 
into contracts, provided that water should be withheld from de- 
linquent landowners, declared all community ditches or acequias 
to be bodies corporate with power to sue or to be sued, and defined 
such community ditches as ditches not private or incorporated un- 
der State laws, but which are held by more than two owners as ten- 
ants in common or joint tenants. Further modifications have been 
made at several legislative sessions during the present century. 
Thus the now existing community acequias or ditches of New 
Mexico, whether of early Spanish or recent American origin, and 
whether their water rights were derived from Spanish authority 


or were originally acquired under the later American laws, are 


administratively on the same basis and are subject to the same 


legislative provisions. With the extension of irrigated areas, under 


American authority, by both Spanish and English speaking peoples, 


and with these successive enactments by the legislature, the char- 


acter of the public acequia has broadened considerably. And yet, 
in the enactment and judicial construction of the truly modern 


irrigation laws of New Mexico the time-honored practices and cus- 


toms of community acequias have been jealously safeguarded. It 
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has been held, for example,'® that certain provisions of the irriga- 
tion code do not apply to community acequias in existence when 
the code was enacted: and further, that until water rights have 
been adjudicated the State engineer acquires no jurisdiction over 
the distribution of water in a given district. Amendments to the 
code have followed the same general policy. Furthermore, the irri- 
gation district laws specifically declare that in determining whether 
a community ditch shall be included in an irrigation district, each 
water user shall have the same voice as he has in the control and 
management of the ditch. It has been stated that in all sessions 
of the legislative assembly the New Mexican has stood guard for 


the perpetuation of the Spanish-American system of irrigation.'* 


Arizona Legislation Arizona was formerly a part of the Terri- 
tory of New Mexico and was governed by the earliest laws of 
that territory. It was natural, therefore, that the first enact- 
ments relating to public acequias passed by the legislature of Ari- 
zona, which was created as a separate territory in 1863, should 
follow closely the public acequia laws then in force in New Mexico. 
As compared with subsequent changes made in New Mexico, how- 
ever, the modifications in the Arizona law have been very slight— 
a contrast which reflects the relative importance of community 
ditches in the two States—the important enactments by the New 
Mexico legislature in 1880, 1895, and following years being in no 


wise duplicated in Arizona. 


Texas Legislation.—Atter separating from Mexico, the Republic 


of Texas passed a law in 1840 repealing the earlier Mexican laws 
except those relating exclusively to land grants and colonization 
in the State of Coahuila and Texas and to certain other matters. 
‘The laws to which this exception refers had very little to sav about 


the organization and management of ditches. The grants con- 
veyed water rights, and the colonization laws differentiated between 


irrigable lands, unirrigable lands, and grazing lands. The coloni- 


1832 


zation law of 1832 of Coahuila and Texas had stated that “In 


towns which admit of canals (for irrigation), said canals shall be 


made at the expense of the persons interested,” and that the com- 


“Pueblo of Isleta v. Tondre et al., 18 N. M. 388, 137 Pac. 86. 
“Twitchell, Ralph Emerson, “The Leading Facts of New Mexican His- 
tory,” Vol. II, p. 176. 
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missioner of the grant “shall divide them into channels or drains, 
procuring to have them made half a vara in width at least, and 
the same in depth, assigning one for the use of the town, and the 
rest for that of the fields in cultivation.” A day of watering was 
granted with a “labor” (1,000,000 square varas) of land, which 
was a provision of a number of land grants, together with other 
conditions which need not be detailed here. 

However, in 1852 the State legislature placed the construction 
and operation of irrigation works “owned conjointly by two or 
more different persons” under the control of the county courts, who 
were authorized to order meetings of the joint owners for the 
election of commissioners and other officers and for the considera- 
tion of other interests, and to “assess and collect fines for breaches 
of any regulations established by them, or by the joint owners of 
such farms and property, or recognized by said court as consistent 
with ancient usage and the law of the State.” Supplementary 
legislation in 1861 dealt with the imposition of fines for refusal to 
work on the ditch when summoned by the proper authority. The 
Supreme Court of Texas has stated’* that in passing this early 
irrigation law the legislature intended to carry out the principles 
of the Mexican law. 

The enactment of 1852 was repealed in 1913 with the adoption of 
a State-wide irrigation code which does not provide for the govern- 


ment of community acequias. 


Colorado Legislation —The Territorial legislature in 1866 passed 
a special law “to regulate ditches used for farming purposes in the 
counties of Costilla and Conejos,’ and in 1872 made this act ap- 
plicable also to Las Animas County. This law dealt specifically 
with “public acequias” and grew out of a need for a practicable 
means of enforcing collection of assessments for their maintenance. 
‘acequia 


Persons in occupation of farming lands adjoining each 
madre” or main ditch were authorized to hold an election on the 
first Monday in March of each year, after notice by the county 
clerk, for selection of a superintendent whose compensation should 
be decided by a majority of the water users. The superintendent 
was empowered to call out the water users for making ditch and 


dam repairs. Persons failing to supply their share of work were 


Tolle v. Correth, 31 Tex. 362, 98 Am, Dee. 540 (October, 1868). 
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made subject to a fine. Public acequias were given preference dur- 
ing the farming season over all ditches not used exclusively for 
farming purposes. 

According to well-informed attorneys in 


he counties in question 


this statute is not locally considered as being in force or effect. 
In Costilla County, for example, the few remaining community 
ditches are managed substantially as they were 60 years ago, except 
that election notices are not posted and fines are not imposed. 
However, so far as could be ascertained the statute has never been 


specifically repealed. 


California Legislation.—California was admitted to the Union 
in 1850 without having been under a Territorial government. 
Earlier in the same year the legislature, in anticipation of State- 
hood, and after considerable controversy between the proponents 
of the civil law and those of the common law,’® had adopted the 
common law of England as the rule of decision in the State 
courts,—an enactment which the California Supreme Court has 
forcibly declared to exclude the Mexican law.*° Later during the 
same legislative session an act was passed abolishing all laws in 
force in California except those enacted at that session, and except- 
ing Federal laws and treaty stipulations. 

The legislature has never provided for the government of com- 
munity acequias, except in so far as the acts incorporating the 
cities of Los Angeles and San Jose authorized the city councils to 
provide for irrigation. However, it is interesting to note that 
there was passed in 1854 the first of a series of acts, applying to 
individual counties or to groups of counties, which provided for 
the election of boards of commissioners and an overseer or superin- 
tendent of irrigation for separate townships or counties, whose 
duties were to regulate the distribution of water and to superintend 
the construction of ditches for purposes of irrigation, the water 
users to perform the necessary ditch labor or cause it to be done 
and to be sued by the overseer in case of default, the overseer’s 
compensation to be paid from a tax levied on persons benefited in 
proportion to their use of the water. Although public regulation 


“Journals of the California Legislature, First Session, 1850,” pp. 735- 
736; Goodwin, Cardinal, “The Establishment of State Government in 
California,” pp. 264, 281-287. 

255 


"Luc v. Haggm, 69 Cal. 255, 10 Pac. 674. 
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was thus provided for, the ditches themselves can not strictly be 
regarded as public, in view of the fact that only the water users 
were held liable; nevertheless some of the features of the law of 
1854 bear considerable resemblance to provisions of the New Mexico 
laws governing community acequias enacted several years earlier. 
These early California laws were followed in some places, notably 
in southern California, for a number of years*? and some of them 
are still on the statute books, but they are no longer of any con- 


sequence in matters of water administration. 


Public Nature of Community Acequias—The community 
acequias of the Spaniards and Indians were public organizations. 
The very essence of their being was that the town should construct 
and maintain them for the benefit of all inhabitants of the town. 
So far as the individual was concerned, his right to the use of the 
ditch and his liability for its upkeep were involuntary on his part. 

There is no question, then, as to the public nature of the com- 
munity acequia so long as it was an adjunct of the municipality, 
which was the case with the Indian villages and with the early 
Spanish settlements. Later, with the development of communi- 
ties that had no status under the laws as pueblos or otherwise and 
no recognition as municipalities, came the existence of community 
ditches which were voluntary undertakings on the part of the water 
users interested. ‘To all intents and purposes these were private 
organizations of informal character. At the time of the Mexican 
War community acequias of both types were in existence. 

The New Mexico legislature, through its various enactments, 
has recognized the public character of public acequias and has 
evidenced an intention to preserve it, but has included in its defini- 
tion of community ditches many cooperative enterprises of the 
second type mentioned above that would otherwise have been con- 
sidered private. The Supreme Court of New Mexico has held that 
community acequias are public acequias within the meaning of the 
Code of 1915, stating further: “If this were not true, then we 
would have no statutory regulation whatever for such ditches, but 
for many years, and without question, community ditches have 


"Hall, Wm. Ham., “Irrigation in Southern California,” pp. 148-164, 
262-267, 315, 432-443, 582-583, 596, 619. 
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been regulated and their affairs conducted in accordance with the 
statutes of the state.” 

Considered in its various legal aspects, the community ditch of 
New Mexico is an unusual blending of public and private attributes, 
which is clearly a result of applying the same legislative provisions 
to the older acequias of strongly public nature and to other organi- 
zations which in many jurisdictions would be considered private 
enterprises. 

Development 


In General.—The Spanish explorers found the Indians engaged 
in irrigation in various parts of the Southwest. Under the arid 
and semi-arid conditions obtaining throughout so much of that 
area, the extent to which the inhabitants were employing irrigation 


41 


+} fo 7 { hair 
1e State OF thnel 


in raising diversified crops was a general index of the 
advancement. The community ditch was a usual adjunct of many 
Indian pueblos in New Mexico and Arizona, particularly the 
former. ‘The less advanced tribes found in Texas and California 
were irrigating very little, if at all. In Mexico there was found 
a similarly wide range in the agricultural practices of the Indians. 

In establishing their own settlements in portions of the New 
World deficient in rainfall the Spaniards necessarily chose locali- 
ties for which irrigation water was available. Hence the irrigation 
question was closely associated with the Spanish colonization of the 
Southwest. Such colonization was effected through secular and re- 
ligious agencies which, though their immediate aims were different, 
worked together for the extension of the power of Spain.** Thus 
the frontier ecclesiastical establishments were missions or visitas, 
which in case of the already settled Indian villages were located in 
or close by them, and where the tribes were wandering or scattered, 
were placed at strategic points where they might be collected and 
administered to. For the protection of the missions and for the 
military reduction of the country, presidios were established. To 
assure the economic independence of the new possessions and a 
large Spanish population, purely civil pueblos were authorized and 
plans were made for the evolution of the ecclesiastical and military 

“State ex rel. Black v. Aztec Ditch Co. et al., 25 N. M., 590, 185 Pac. 
549. 

“Blackmar, supra, pp. 52-56, 112-116; Bolton, Herbert E., “Texas in 
the Middle Eighteenth Century,” pp. 6-13. 
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settlements into civic communities. In addition, many private 
grants were made during the eighteenth and nineteenth centuries, 
some of which eventually became community settlements. The 
community irrigation experience obtained in Valencia and other 
irrigation centers of southeastern Spain now stood the colonizers 
in good stead. Wherever the Spaniards obtained a foothold, then, 
they built their public acequias, some of which for one reason or 
another were abandoned, others have passed under other forms of 
control, and still others are operating today under substantially 
their original forms of organization or under the early forms as 


modified by later statutes. 


Beginnings of Acequias——The community acequias started in 
various ways. Of those now existing which were built by the 
Indians prior to the Spanish conquest some are even yet owned 
and operated by the Indians; others were purchased by the early 
Spanish and Mexican settlers; and still others have passed out of 
Indian control through the sale of individual tracts of land aggre- 
gating a majority of the acreage served by the ditch. 

Conditions under which the early Spanish settlements were made 
led to an intimate association between the town and the farming 
community. The interests of the two were identical, the settlers 
living together in the town which was surrounded by the cultivated 
fields and the pasture grounds. Irrigation was necessary for the 
successful cultivation of the farm lands and was therefore vital to 
the existence of the settlement. The acequia madre, or main 
irrigation ditch, was public property, and its affairs were admin- 
istered by the municipality. The typical community acequia of 
New Mexico still serves a separate settlement or town, but it is 
important to distinguish between the ditch organization and that 
of the municipality, where any such exists. The ditch manage- 
ment was taken from the town authorities by statute and provided 
with an independent organization of its own. 

The Spanish and Mexican governments made many grants of 
land with water rights. In the establishment of pueblos and other 
colonies the acequias were community property from the first. On 
the other hand, many large grants to individuals eventually became 
community property through the breaking up of the great estates 
of the dons and impoverishment of their children and grand- 
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children among whom the grants were parceled out, the subdivisions 
sometimes being disposed of, bit by bit, to raise money, until in 
certain cases the descendants of the original servants or peons 
have now become themselves the landowners. The many long, 
narrow strips of small acreage found under some of the New 
Mexico community ditches are strongly suggestive of this long- 
continued subdividing process. 

In other instances, particularly since the Mexican War, neigh- 
boring owners of dry land have joined in building a common ditch, 
each acquiring rights in the ditch in proportion to the work per- 
formed by him on the original construction. In still other cases 
the original ditch was constructed by a single small landowner and 
extended by later users, thereby becoming a community ditch. 
Other ditches in their present state are the result of consolidating 
two or more smaller acequias because of the difficulty of maintain- 
ing separate stream diversions or for other reasons. On the other 
hand, some acequias owe their separate existence to dissensions 
among water users which resulted in a group of landowners leav- 
ing the organization and building their own ditch, or else taking 
with them their portion of the main ditch and building a separate 
river heading. The difficulty of getting water to the lower end 
of a ditch, followed by the feeling (frequently well founded) on 
the part of lower users that they were not receiving fair treatment 
in the distribution of water, readily lent itself to such a situation. 


Methods of Construction.—Judged by present-day methods, the 
early settlers undoubtedly expended great labor in building their 
acequias. In many places, owing to the absence of steel imple- 
ments, digging was done with wooden spades, shaped with knives, 
the dirt being removed on rawhides drawn by a yoke of oxen or 
suspended from poles carried by two men. Surveying instruments 
were generally unknown, the procedure being to estimate the fall 
and to turn water into the ditch at frequent intervals during con- 
struction to test the grade. Consequently the ditches were fre- 
quently winding and complicated, for cuts and fills were avoided 
and a ditch would be brought close to a tree and carried around it 
rather than cut down the tree or alter the course of the ditch 
in time to keep it straight. While some of the work was being 
done guns were kept close at hand owing to the menace of hostile 
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Indians. These settlers were usually very poor, and in those cases 
where livestock was their chief means of support and required 
much attention** they could not work on the ditches for many days 
at. a time, with the result that many of these ditches were years 
in the building. 

Permanent diversion dams were rare. Many acequias had no 
dams at all, although the mission fathers in Texas and California 
built splendid structures; others had temporary brush and earth 
dams only during low-water stages; still others maintained tem- 
porary dams of earth, brush and rock which were rebuilt after every 
flood. Wing dams were sometimes used to guide the water into 
the canal heading. Headgates and other canal structures were in- 
variably made of wood. These conditions generally exist in con- 
nection with the community acequias of New Mexico at the present 
time. 

Development in the Several States 


New Mexico—The first Spanish settlement within the bound- 
aries of the United States was at San Juan, New Mexico, near the 
junction of the Rio Chama and the Rio Grande, in the region of 
the present town of Chamita. There Juan de Onate placed his 
colony in 1598. On August 11 of that year work was begun on 
an irrigation ditch, the Spaniards being assisted in their labor 
by some 1500 Indians.*° Other colonies were located from time to 
time, and although the Indians rebelled in 1679 and drove the 
Spaniards from the country, a reconquest was effected in 1695 that 
firmly established the Spanish hold on New Mexico. Settlements 
grew, intermarriages took place between the whites and Indians, 
and the ecclesiastics extended their control over the Indian pueblos. 
In no other part of the Southwest was the Spanish colonization so 
effective and so productive of lasting results. 

The community acequia was the original or the eventual instru- 
ment for providing water for most of the irrigated land. Just 
prior to the Mexican War a writer stated that the population of 
New Mexico was confined almost exclusively to towns and villages 
generally surrounded by farms, and that “Even most of the indi- 
vidual ranchos and haciendas have grown into villages,—a result 


*The New Mexicans were essentially a, pastoral people: Twitchell, “The 
Leading Facts of New Mexican History,” Vol. II, p. 175. 
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“Bancroft, H. H., “Arizona and New Mexico,” p. 132. 











276 Southwestern Historical Quarterly 


almost indispensable for protection against the marauding savages 
of the surrounding wilderness.”*® 

Some of the community acequias of New Mexico were originally 
built, in whole or in part, by the Indians, but most of those now 
existing are of Spanish-American origin. The important excep- 
tion to this is in San Juan County, where the majority of the 
community ditches were started in the 70’s and 80’s of the past 
century, largely by settlers from other States of the Union, includ- 
ing Mormon colonists from Utah, and where most of the ditches 
bear Anglo-Saxon names. On the New Mexico portion of Rio 
Grande Project, 46 per cent of the water users of 8 community 
ditches in 1914 were of Spanish-American blood.** 

Information secured under a cooperative agreement between the 
Bureau of Public Roads (through the irrigation subdivision then 
in the Office of Experiment Stations) of the United States Depart- 
ment of Agriculture and the Bureau of the Census, in collecting 
statistics of irrigation in 1910, gives an indication of the trend 
of development of such acequias, for an endeavor was made to as- 
certain the date of beginning of each enterprise. The early dates 
secured in connection with many community ditches are necessarily 
approximate, in many cases simply guesswork, due to the lack of 
satisfactory records. The earliest year shown by the returns is 
1600, although certain ditches are stated in the schedules to have 
been built by the Pueblo Indians at dates prior to the conquest of 
the country by the Spaniards. The accompanying chart (Fig. 1) 
has been prepared from these returns to show graphically the re- 
ported dates of origin of the community ditches in New Mexico 
in existence in 1909. It is undoubtedly the case that the large 
numbers shown for the 10-year periods ending with 1700 and 1800 
should more properly be spread over several decades in each in- 
stance. The development by centuries, based on the same fig- 
ures, is as follows: 


*Gregg, Josiah, “Commerce of the Prairies,” Vol. I, pp. 144-145. 

Perkins, W. A., Asst. Engr. U. S. R. S., in manuscript report on 
“Community Ditches in the Rio Grande Valley.” Data on such classi- 
fication of water users were given for only 8 of the 13 ditches reported 
in this area. 
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Figure 1. Community acequias or ditches in New Mexico, 1909, show- 
ing rate of origin 
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Number of Acequias Per cent 


Seventeenth century and earlier 62 13 
Eighteenth century eee 102 21 
Nineteenth century 306 64 
Twentieth century to 1909, inclusive... 10 2 

480 100 


More recent figures covering the entire State are not available. 
However, a field study made in 1925 in important sections of the 
Middle Rio Grande Valley leads to the assumption that the number 
of community ditches originating since 1909 has been very small 
and has been much more than offset by the elimination of such 
organizations on the Rio Grande Project, when the Federal Govern- 
ment took over practically all community ditches on the project 
and incorporated them with the general distribution system.** 


Arizona.—Kvidence of prehistoric irrigation in Arizona on a 
large scale is unmistakable. Furthermore, as stated above, irriga- 
tion was being practiced by the Indians at the time of the Spanish 
explorations, although the evidence fails to indicate that any very 
extensive area was receiving water at that time. 

The Spanish-speaking people built public acequias here as else- 
where to supply their settlements, which were located in the south- 
eastern part of the State, principally in the Santa Cruz Valley. 
These settlements were never very extensive or prosperous, being 
limited to a few missions, visitas, and presidial towns, in addition 
to private estates or haciendas, and suffered heavily from repeated 
Apache depredations. The foothold of the Spaniards in Arizona 
was always precarious and the permanent results of their occupa- 
tion were meager.”* 

The agricultural growth of Arizona was given great impetus 
by the Mormon settlements which began about 1876,°° and which 
introduced a new set of irrigation institutions into the Territory. 


*Twentieth Annual Report, U. S. Reclamation Service, p. 270. 

“Bancroft, “Arizona and New Mexico,” pp. 372-374; Robinson, Will 
H., “The Story of Arizona,” pp. 75-76; Blackmar, supra, pp. 220-223; 
Biggs et al. v. The Utah Irrigating Ditch Co, et al., 7 Ariz. 331, 64 Pae. 
194, 

“McClintock, James H., “Arizona—The Youngest State,” Vol. II, pp. 
450-457, and “Mormon Settlement in Arizona,” pp. 2-6, 138 et seq. 
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Anglo-Saxon irrigation has far outstripped the older Spanish type; 
and although the law governing public acequias is still in effect, 
and while this type of organization still persists, nevertheless there 
are at present relatively few ditches of size and consequence that 
may be strictly regarded as public acequias. The older Spanish- 
American acequias of importance have very generally passed under 
other forms of legal control, by consolidation or otherwise. Data 
gathered in connection with the irrigation census of 1910, under 
the cooperative agreement heretofore referred to, show clearly that 
many of the unincorporated associations of Arizona were at that 
time private organizations governed by their original articles of 
agreement rather than by the law of public acequias. Of the co- 
operative associations which originated in the 70’s and 80’s, and 
of which a number were composed of Mormon settlers, some later 
became incorporated and others still retain their earliest forms of 
organization. Very few of these companies bear Spanish names. 
It is apparent, therefore, that the development in Arizona of the 
Spanish-American community acequia has not in any way 
paralleled that in New Mexico. 


Texas.—At the present time community acequias play but a very 
small part in the irrigation activities of Texas. In the course of 
the Spanish occupation, however, they were built to provide the 
settlements and missions with water, and in that connection were 
of great political and economic importance in the efforts of Spain 
to colonize this region and to thwart the westward expansion of 
the French. The missions were the outstanding feature of the 
Spanish colonization of Texas and the early irrigation history of 
the State is closely identified with their history. 

After several unsuccessful attempts at occupation of the interior 
of Texas, permanent settlements were effected in the San Antonio 
section and elsewhere. Growth under Spanish rule was slow, but 
assumed greater proportions after the independence of Mexico and 
adoption by the Mexican government of a more liberal policy to- 
ward the colonization of the provinces. Under the contract sys- 
tem of founding colonies there was a large influx of settlers from 
the United States,*\—people who were, however, not irrigation 


*Blackmar, supra, pp. 232-237. 
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farmers and who therefore did not contribute markedly toward 
the extension of the Spanish system of community ditches. 

The earliest community acequias in Texas were those built by 
the Spaniards and Indians along the Rio Grande below El Paso 
during the seventeenth century. As a matter of fact among the 
most important community acequias constructed in the State out- 
side of the San Antonio region were those which were located below 
E] Paso on what is now the Rio Grande Project; the Pueblo Indian 
settlements at Ysleta, Texas, during the Indian rebellion in New 
Mexico having been responsible for an important part of this de- 
velopment.“ These ditches have been taken over by the Federal 
project. Under 12 of the 15 community ditches reported on this 
part of the project, water users of Spanish-American extraction 
comprised 75 per cent of the total in 1914.** 

The early settlement of San Antonio involved the construction 
of a number of public acequias. The earliest and most numerous 
were built by the Indians under the direction of the Franciscan 
padres. Others were designed to serve the presidio and the lands 
of the Canary Island settlers at the Villa de la San Fernando. 
Most of these acequias have been abandoned or are little used at 
the present time owing to the growth of the city. The city of 
San Antonio controlled the distribution of water from the San 
Pedro and other ditches for many years, but discontinued their 
use some years ago. One of the old acequias, the San Juan, is 
being operated by an incorporated mutual company, and another, 
the Espada, as an informal community enterprise.** 

The sections above named were the most important irrigation 
centers of Texas during the Spanish regime. Public irrigation 
works were also constructed at other points in this State under 
Spanish and Mexican rule in connection with the establishment of 
missions and colonies, but as above stated did not keep pace with 

“Arneson, Edwin P., ‘Early Irrigation in Texas,” appearing in SourTH- 
WESTERN HISTORICAL QUARTERLY, Vol. 25, pp. 121-130. 

Perkins, W. A., supra. 

“Considerable information relative to the building of the early acequias 
in Texas may be obtained by consulting Bolton, Herbert E., “Texas in 
the Middle Eighteenth Century,” pp. 202, 234-237, 300, 317, 351; Corner, 
William, “San Antonio de Bexar,’ pp. 41-50; and Arneson, supra. A 
map showing the location of the mission ditches below San Antonio is 
reproduced in U. S. Geological Survey Water Supply Paper No. 13, “Ir- 
rigation Systems in Texas,’ by W. F. Hutson, at p. 44. 
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the development of the State under the Mexican colonization laws. 
Such works so far as they now exist are operated largely as private 
enterprises. The recent irrigation expansion in Texas has 


progressed under more highly developed forms of organization. 


Colorado.—The colonizing efforts of the Spaniards extended over 
the important stream valleys of the Great Plains region of Colo- 
rado but did not result in permanent settlements very far beyond 
the New Mexico line. “Still the remains of old acequias, house 
foundations, etc., that for thirty or forty miles below the present 


city of Pueblo may be seen along the Arkansas River, indicate a 


very restricted occupation.”*’ Most of the settlements by Spanish- 


A 


speaking people that have endured, and consequently most of their 
community acequias, are found in San Luis Valley. 
Coincidentally with the rapid development of community acequias 
in New Mexico in the 50’s and 60’s of the past century, a large 
number of such acequias were constructed by Spanish-Americans 
in the San Luis Valley, Colorado, the acequias being usually only 
a few miles in length, as the stream grades were comparatively 
steep and the lands irrigated were narrow strips along the streams.*® 
However, with the arrival of many Anglo-Saxon settlers, beginning 
with the founding of Mormon settlements in the 70’s and 80’s and 
the subsequent construction of large canals, the early Spanish and 
Mexican influence became appreciably lessened. A number of the 
early organizations still persist, there being 14 of the more im- 
portant ones in operation at the present time in addition to a con- 
siderable number of very small ditches serving only 2 or 3 water 
users each.** About 1902 a number of the old community ditches 
became incorporated. Others exist in a modified form, some hav- 
ing passed through various stages of loose organization to a form of 
cooperative association governed by signed articles of agreement. 
The important State-wide changes in community ditch organiza- 
tion in New Mexico were effected by Territorial legislation which 
of course did not apply to the Colorado portion of San Luis Valley, 
with the result that in that section the changes that took place were 
local. In one of the cooperative associations of that valley, dating 


“Hall, Frank, “History of the State of Colorado,” p. 87. 
‘Information from Ralph I. Meeker, Special Deputy State Engineer 
of Colorado. 


“Meeker, supra. 
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back to 1854, the early influence is still felt in the present require- 
ment that the owner of each 160-acre tract shall furnish 2 teams 
and 2 men, equipped with plow, scraper, and hand tools, for the 


annual spring maintenance work, or else pay the assessment in cash. 


California—As in Texas, the padres were preeminently the 
early colonizing agents of California. Beginning in 1769 under 
the leadership of Father Junipero Serra, they established a line 
of 21 missions extending from San Diego to Sonoma and provided 
the mission lands, as well as lands at subsidiary stations, with water 
for irrigation. With the decline and eventual secularization of 
the missions most of the irrigation works of the padres were 
abandoned,** for the original purpose of reducing the Indian to a 
permanent condition of pueblo life failed completely and no pueblo 
that resulted from secularization survived very long.*® However, 
some of the mission ditches continued to be utilized by persons who 
acquired the mission lands, and a few of these are in operation 
today. For example, the Mill Creek ditch at Redlands, constructed 
as a subsidiary enterprise under the San Gabriel Mission, is still 
in use by an unincorporated association in substantially its original 
location, and portions of the San Juan Capistrano and other mis- 
sion ditch systems are being used by modern organizations or indi- 
viduals. Only in recent years has the San Fernando Mission 
system been finally abandoned as a result of the construction of the 
Los Angeles Aqueduct distribution works in San Fernando Valley. 
Some of the substantially built structures of the friars are in an 
excellent state of preservation.*° 

The colonization of California, as of other provinces, was con- 
ducted by the government of Spain through the threefold plan of 
employing religious, military, and civil agencies. The presidios 
were designed in the first instance to protect the missions and were 
intended to develop into towns. The energy of the ecclesiastics 

“Marx, Charles D., “Irrigation Problems in the Salinas Valley,” in 
United States Department of Agriculture, Office of Experiment Stations 
Bulletin 100, p. 193. 

“Richman, Irving Berdine, “California under Spain and Mexico,” p. 
285. 

“Descriptions of or references to many of the mission irrigation sys- 
tems in California are found in Hall’s “Irrigation in Southern Cali- 
fornia,” pp. 83, 101, 300-306, 326, 454, 481, 486-487, 508, 529, 641-643, 


and in Herbert M. Wilson’s “American Irrigation Enginering,” in U. S. 
Geological Survey, Thirteenth Annual Report, Part III, p. 136. 
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in founding their mission settlements and their predominance in 
the early history of the province; their tenacity in holding on to 
their acquisitions and in resisting any encroachment on the part of 
civil communities or individual claimants; and in general their 
refusal to coordinate their efforts with those of the other govern- 
mental agencies,—all had much to do with retarding the civil de- 
velopment of California. However, a few presidial towns and civil 
pueblos were eventually established, but with few exceptions the 
agricultural growth of their tributary lands was very slow. 

With a view to building communities for the sole support of the 
presidios and for eventually rendering the province independent of 
the royal treasury, the agricultural pueblos of San Jose and Los 
Angeles were founded. Irrigation was an all-important considera- 
tion in the location of each settlement, and the instructions of 
Governor Neve for the founding of Los Angeles required the selec- 
tion of ‘a spot for a dam and ditch with a view of irrigating the 


largest possible area of land.”* 


Construction of the acequia was 
therefore one of the first works undertaken by the colonists at each 
settlement. The first system at San Jose was poorly planned and 
constructed and required the rebuilding of the diversion dam at a 
new site.“ The public acequias at both San Jose and Los Angeles 
were managed as such by the pueblo authorities throughout the 
Spanish and Mexican rule. Upon incorporation as American 
cities, they were confirmed in their rights and responsibilities as 
successors of the Spanish and Mexican pueblos and the city coun- 
cils were given specific authority to provide for irrigation. The 
pueblo rights of Los Angeles as to the distribution and use of the 
waters of Los Angeles River were confirmed by additional legisla- 
tion and by numerous decisions of the courts.** The waters of 
Los Angeles River were distributed for irrigation purposes by the 
city as successor of the old pueblo for many years and into the 
present century, but with the rapid conversion of the formerly 
irrigated lands into business and residence property, these waters 
are now used entirely for domestic purposes in the older section 


“Bancroft, “History of California,” Vol. I, p. 345. 

“Eldredge, Zoeth Skinner, “History of California,’ Vol. I, p. 488. 

“For a legal discussion of these rights and for citations of cases, see 
Samuel C. Wiel’s “Water Rights in the Western States,” Vol. 1, pp. 
68-70, and Clesson 8. Kinney’s “A Treatise on the Law of Irrigation and 
Water Rights,” Vol. I, pp. 994-998, and Vol. III, pp. 2590-2593. 
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of the city and the old ditches are no longer used. In San Jose, 
the main acequia ran through what is now the principal business 
section of the city.*4 The city continued to administer the affairs 
of the acequia by municipal ordinance for some years after its in- 
corporation, ordinances dealing with the acequia being found as 
late as 1860. With the subdivision of some of the irrigated land 
into building lots and the development of artesian wells the acequia 
finally came to be abandoned and has been filled in with the excep- 
tion of a portion of its upper length. 

In addition to mission and pueblo irrigation, a number of privat 
acequias were built by owners of ranchos or small tracts, par- 
ticularly after the establishment of Mexican independence, some 
of which still exist. Likewise community acequias were built by 
groups of water users of their own volition, without the inter- 
position of any pueblo organization, and of these certain ones are 
still functioning as informal associations or as corporations so 
formed for the purpose of making permanent improvements or for 
better business organization. Needless to say, Spanish irrigation 
in California sinks to very small proportions in the present irriga- 
tion development of the State, but it did provide the invaluable 
service of pointing the way. 


fe) 


“Hall, Frederic, “His ory of San Jose,” pp. L186, 
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DIARY OF ADOLPHUS STERNE 
EDITED BY HARRIET SMITHER, ARCHIVIST, TEXAS STATE LIBRARY 
VI 

Saturday the 13th hard frost last night, very fine weather 
today, sold about $180.00 at auction for Myers, Mail arrived from 
the East, received a Letter from Sheldon Shreeveport, also pr 
Gel. Henderson a Letter from Alanson Canfield Editor San Augus- 
tin paper, news arrived today that our District Judge Terrill is 
appointed Secretary of State, Doctor Chalmers, Secretary of the 
Treasury, Treaty between Holland & Texas arrived, many People 
in Town, Show in the Evening 

Sunday the 14th Cold, Clear, bracing weather Mr Barnett, 
the member of Congress from Sabine passed trough to day, says 
that Judge Terrill has not accepted the place of Secretary of State, 
but that Mayfield is appointed, and has accepted, however I did 
not see the gentleman myself—so do not know the real truth, 
Mr Lussan arrived from New Orleans, Mr Bondies from Houston, 
Mr Touvenin from Liberty, and Mr Blake from Natchitochez, 
by the latter I received some papers which I have as yet not pe- 
rused, by Mr Lussan, I received a Letter from Alexander Philipps 
New Orleans, and an invoice of some goods he send me, which 
are in Natchitochez, 

Monday the 15th white frost last night good weather to day, 
no news from the west yet— 

Tuesday the 16th fine weather, worked in the garden nothing 
else to do— nothing from the west, yet send of mail to San 
Augustin & Sabine Town, Ned Roberts arrived in Town. Con- 
firms the news that Mayfield is appointed Secretary of State and 
that he has accepted the appointment, however we are left so com- 
pletely in the dark as regards mails, we can not believe any thing, 
untill we get it officialy or trough such a Chanell as can not be 
doubted Our infant child Laura was taken sick yesterday, con- 
tinues to have fever to day God knows we have not been intierly 
without Sickness in the familie Since last July— 

Wednesday the 17th very fine weather, worked in the garden 
one hour in the morning— went up Town, done some law busi- 
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ness in the office no news Stirring— our Boy Placide Rusk is 


three years old to day, the infant not better, 

Thursday the 18th very fine weather, worked in the garden 2 
hours— went to the Office Copied a Spanish Document for J. 
Durst. was introduced to Mr Wm Nixon of New Orleans, took 
Tea with me went to Judge Hart’s and chatted till 10 oclock 
our little girl is getting better 

Fryday the 19th February fine weather continues working in 
the garden, no news from the west Tom Simmes came in and 
gave himself up saying he Killed a Son of Bluford Mitchel noth- 
ing of the Circumstance is as yet Known Mr Nixon has not left 
here to day, but will leave to morrow, Mr Greenwood and wife 
came in to day to make Deeds to John Price for Lands purchased 
by Price of Greenwood. 

Saturday the 20th weather continues very fine our infant is 
better— Auction all day at the Store of L. Myers, Mr Vanzant the 
Representative from Harrisson County arrived, confirms the news 
of Mayfield being appointed Secretary of State, also the Secret 
Convention between Texas & England, respecting the Mediation 
of that Power, between us & Mexico, the thing is not quite so bad 
as I had anticipated, Texas will only agree to pay England five 
million dollars as part of the Debt Mexico owes to England, and 
England is to guarantee that Mexico will Keep the Peace for 
twenty years with us— all the Lawyers returned from Croket— 
no Court, no judge, term for holding our District Court changed 
from March to May,— Lodge met this Evening in a case of 
emergency gave Judge hart the 2d & 3d degs, passed a congenial 
and convivial Evening, went to bed at 2 A. M. 

Sunday February 21st weather continues very fine in my yes- 
terdays Journal I omitted to State that I purchased of Louis 
Velard the ballance of his Head right for a third of a League of 
Land having purchased the other half previously— the price is 
One Hundred Dollars, payable in a Horse and Saddle at $50 the 
Ballance in cash— 

Monday the 22d. weather dilo as yesterday Probate Court, 
vanzant started for home, has formed a copartnership with R. 


Potter Esqr nothing new— 





Tuesday the 23d weather as yesterday—Judge Terrill passed 


trough here today young Scurry is appointed District attorney 
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bad appointment, I respect the young man but will not do, for 
that very, very, very, responsible office— Major Kaufman arrived, 
the general news he brings is as yet not known to me as I had very 
little time to Converse with him Tom Sims tried for Shooting 
Wm Mitchel not decided till to morrow— 

Wednesday the 24th weather very fine, cool mornings a Bag 
full of news papers came from Crockett in a Waggon, received an 
Old Letter from Felix Houston also one from Pineda, L. Myers 
left tor Natchitochez, left all his business with me, some accounts 
to collect, eta 

Thursday the 25th weather dito as yesterday, no news worked 
in the garden nearly all day, tired of course, went to roost early— 

Fryday the 26th fair weather, South wind arranged my ol- 
fice—received several Documents I had recorded from the late 
Clerk of the County Court Mr Corbin, also a Package of Docu- 
ments recorded belonging to the Estate of Ogilvy decd. gave the 
County Clerk a Deed from F. T. Philipp to record wrote a Letter 
to D. Laey about the Division of the Land on the Loco, general 
Rusk who leaves here to day for Harrisson County left me the 
nomination of Commissioners to divide said Land. Joshua J. 
Hall arrived from new Orleans, where he has been a resident of a 
nameless place on Suspicion of Debt, brought me a package of 
Papers from San Augustin— no news 

Saturday the 27th the whole Country is on fire so much so, 
that the Sun has not, nor could not, make her appearance for several 
days past, and contrary to Espy notwithstanding there has been 
so much Smoke, vet it will not rain, and I seriously belive it is 
going to end in Smoke alltogether, my little Son Placide had a very 
high Fever to day Doctor Irion prescribed for him, the Smoke 
this Evening is so thick as to obscure the Sun completely, and is 
becoming very disagreable to the Kyes 

Sunday the 28th fine weather, smoke in abundance wrote 
several Letters to the General Post office. One to J. S. Mayfield 
of a private nature, answered two Letters received from Pineda, 
one 22 9br 1840, and one 20 Xbr 1840 entered a Suit of Trespass 
against G. W. McGowan and against José Maria Mora, for violently 
taking possession of Lands, belonging to Patricio de Torress 


Monday March the 1st fine weather— cloudy in the afternoon— 
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received a letter from 8. B. True who send me a Barrill Potatoes, 
hired Michael Snider to work at 10 bits a day— Placide is better 

Tuesday the 2d March rain last night towards noon it began 
to grow dark, so that we eat our dinner by candle light, I was 
writing after dinner when a Thunder clapp struck somewhere near 
the House and stupefied me for a few moments, but the whole 
House appeared to [be] in a flame— this is the Aniversary of 
our independence, hardly is it recollected by any one, at least it 
is no more noticed than any other day the reason is not, that the 
People whish to be again as they were previous to this day 1836— 
but our Law givers—!!!——!!!!-— 


19 
Ls 


This is also the birth day of our oldest child Eugenia she is 
years old to day, she gave a party to her little Friends, and they 
enjoyed themselves no doubt much better than the Patriots of 
Texas news was received that the mail rider between this place 
and Cincinnatti was under arrest at Crockett on an accusation of 
having stolen Judge Hart’s monay, and that, a large mail is now 
at Douglass, brought there in a waggon, all this is ruamor— how- 
ever something must be wrong, or else the mail would have been 
here before this time, a mr Blount was tricd for Stealing a waggon 
eta from B. A. Philipp— bound to appear at the District Court in 
the amount of $1000.00 Doctor Allen was security. 

Wednesday the 3d march very foggy in the morning, but very 
fine weather the rest of the day received a large mail from the 
west, no news for me, Doctor [rion in Town informs me that 
General Henderson is very sick, Mrs Millard is very sick, expected 


to die 


Thursday the 4th very fine weather to day was introduced to 


t 


Judge Cummings of Rapide he is the owner of a League of Land 
granted to Domingo Cervantes, he is gone out to Mr Dursts to re- 
turn to morrow, J F. Lewis Esqr arrived in company with Judge 
Cummings, Mr Lewis is authorised to settle the business between 


J. Ogilvy & Robert Chew of Alexandria, he also is to return to 
morrow, to see about that business 


Fryday the 5th rain last night, Cloudy & occasional Showers 


his morning, but commenced to rain Steadily after 12 oclock, and 
kept at at |sic| all day, send a petition for an injunction to the 
istrict Judge at San Augustin, against J. M. Mora. & G. W. 


McGowan, who have trespassed on Patricio de Torres’s Land, sen 


] 
{ 
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also all the Letter mail in this office for San Augustin, both by 
Mr W. W. Taylor of this County, Judge Cummings did not return 
on account of the rain, I suppose— Doctor Starr and Moses L. 
Patton received some goods to day from Galveston, all winter 
goods with a few exeptions 

Saturday the 6th March beutifull weather, aniversary of the 
fall of the Alamo, Judge Cumming returned, showed him all the 
Documents respecting the League of Land he claims, I was dis- 
posed to give them all up to him, but he was not willing to pay 
me the small amount, due me individually, monay advanced for 
Taxes, nor the small amt due to Ogilvy’s Estate, for monay ad- 
vanced, for recording Titles eta. J. F. Lewes Esq also willing to 
receive Mr Robert Chew’s Papers, but would not pay the monay 
advanced by Ogilvy for Copies had from the genl Land Office says 
that Chew has a claim of $560. Texas monay on the Estate, which 
I belive to be true, but he has not sufficient vouchers, for me to 
acknowledge the debt as just, 

Sunday March the 7th beutifull Clear Skey; but a very cold 
north wind, which makes a good fire very agreable, Judge Cum- 
mings left here to day without making any arrangements about his 
Land, Mr Lewis on second thought, paid me fourty two 50/100 
dollars in Texas monay which amount was expended by James 
Ogilvy for R. Chew— Lewis also took the Papers belonging to 
chew, I gave him also some notes & accounts belonging to Mr 
Hazard, for which Mr Lewis has to bring me Ogilvy’s receipt, also 
the receipt Mr Ogilvy gave Mr Chew for his Papers &c, trimmed 
trees nearly all day, oh! beg pardon did not know it was Sunday 
till I was done, 

Monday the 8th March very cold, frost last night, did not do 
any damage, rain towards night, paid over to B. Blake Treasurer 
of Milam Lodge $110.00 one Hundred & Ten dollars Texas monay 
which I have collected for the Lodge as monthly dues— for which 
he gave me his receipt 

Tuesday the 9th rain last night, rain to day A—M. and a 
very hard rain P. M. consequently no Business of any kind was 
transacted during the day, made an arrangement with Mr 
[blank] Wilson to cultivate part of my field which ought to have 
been cultivated last year by a Mr Easely, who did not do so, I 
give to Mr Wilson the rent free, provided he cultivates the Land, 
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and if the Crop does not turn out well to make him a reasonable 
recom pence— 

Wednesday the 10th rain! rain! rain! Cold! Cold! Cold! in 
the Evening made a large fire in the Peach Orchard expecting it 
would freeze, did not do so to day very cold with strong north 


wind, & looks like it was going to Clear up, I am making prepera- 


tions for a heavy frost to night by having wood hawled and placed 
in heaps to set on fire to night— 

Thursday the 11th weather same as yesterday only more cold, 
determined to safe the fruit in the Orchard by preparing large 
wood piles to be set on fire again to night no mail—no news— no 
business, yet a new Merchant named Byers is opened at the 
Tavern— 

Friday the 12th march Cleared up last night, and had a 
glorious Frost every thing in the garden is destroyed, my large fires 
1 made may have saved some of the Peaches— not sure— this 
afternoon Martin Rumpff an old friend of mine arrived from 
Houston, lives— pro tem— with me, very fine weather the ballance 
of the day— 


h frost again, last night; a little before day 


Saturday the 131 
Mrs Millard died after a severe, but very protracted illness. was 
burried at 4 P. M. received a Box and some few dry goods send 
to me by Alexander Philipps of New Orleans as pr Letter receved 
sometime ago, received also some goods of Mr Myers’s and agreably 
to his instructions sold them at Auction, exepting 8 caps which are 


unsold, the Ballance brought $18.06. Lodge met this Evening 


Sunday the 14th near night vesterday wind changed to the 
South, beutifull dav, to dav— wrote to the Clerk of the County 


court of Jasper to send me back my Title inclosed the letter in 
an envelop directed to C. M. Gould to be forwarded by him, Nathan 
Wade (my second Lieutenant) was joined in the Holy bonds of 
matrimony to Miss urania willbourne, wrote out all my appeal 


to have them ready to hand to the District Clerk, which 


Cases 


Court, now, alone has jurisdiction over appeals taken from a 


5] 


} 


magistrate’s Court— elegant— 


Monday the 15th beutifull weather— mail arrived from the 
west— a miracle— nothing new saw McGowan who lives on 


Patricio’s place, is perfectly willing to hold the field he is working 


under me, or my agent;— Col P. Tipps one of the Commissioners 





“4 


tt 


Diary of Adolphus Sterne 291 


to run the lines between the Heirs of Manuel Santos and myself 
& D. Lacy, came in Town, and went out to Mr Sharps’ on the 
Loco, where the general rendevous is to take place to morrow 
at noon 

Tuesday the 16th March fine weather, went to Mr Sharps’s 
House on the Loco; accompanied by Mr C. 8. Taylor & one of the 
Comrs M. F. Whitaker, the other Comrs had been at Sharps before 
me, and had went up to the N. W. part of the Land we tried to 
fine them but were unsuccessfull returned, and stayed all night 
at Sharps— 

Wednesday the 17th very fine weather— at 8 A. M. all the 
Commissioners were assembled, commenced the Business of divid- 
ing the Land, Dolores Cortinas was also present, and it was on all 
Hands agreed to divide the Land North and South by running a 
Line trough the middle from west to East, which was done by 


starting at the N. W. Corner, running South 4375 vs then Kast, 
making an offsett to exclude the Land of Dolores Cortinas, stopped 
the survey on the west bank of the East Loco, to be finished some 
other time, went home, Mr S. B. True arrived from Natchitochez, 
brought me a Letter from Kaufman, J. 8. Roberts arrived from 
Galvezton, received by him a Letter from Sa[mue]] Bangs, re- 
specting Business he had with Ogilvy 

Thursday the 18th March very fine weather saw Mr J. 8S. 
Roberts, nothing new from Galvezton many goods & no monay to 
pay for them! confirms the report of the total wreck of the San 
Jacinto, saw Mr True, who went to Douglass on Business, returned 
in the Evening, heard from the Comrs who are dividing the Loco 
Land, intend to finish the Survey to day, (if it is so, alls right) 
Felix Grundy Roberts a Son of Elisha Roberts stopped with me 
this Evening, he is returning from the Trinity, knew him as a 
little Boy— Major George A. Nixon in Town to day with Mr Tom 
Garner, tried to get a negro, who Nixon claims as his own, but 
who has been for the last year in possession of J. S. Mayfield Esqr 
negro run away Garner after him but no go— no Catch em— 
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BOOK REVIEWS AND NOTICES 
Viaje a la Nueva Espana. By Juan Francisco Gemelli Carreri. 
Translated by José Maria Agreda V Sanchez. México, 
Sociedad de Biblidfilos Mexicanos, 1927. 
The Soc iedad de Biblidfilos Mexicanos, organized in Mexico, 
in 1926, has started a series of publications which will prove of 


value to those interested in the history and literature of colonial 


Mexico, for it is the purpose of the Sociedad to reprint the more 


rare books dealing with the history and literature of Nueva 


Hspana. The first of their publications is a facsimile reprint of 


the princeps edition, without notes, of Balbuena’s Grandeza Mex- 
tCandt. The second is the Viaje ala Nueva Espana of Gemelli y 


Carreri, first printed in the sixth volume of his Giro del Mondo, 
Naples, 1700. The work was soon afterwards translated into 
English and French. <A Spanish translation was published in 


1763-91; however, it is a very poor one, being based on a French 


ungiisn Version, ine present trans- 





translation made from the 
lation was made some years ago by the distinguished Mexican 
bibliophile, Agreda y Sanchez, from the princeps edition. Senor 
Agreda y Sanchez died in 1916 and his translation remained un- 
published until the appearance of the present work. 

In the Foreword it is stated that the two outstanding merits of 


the present edition are that it is based on the princeps edition and 


that it is printed from the original translation of Agreda y Sanchez. 
Both of these claims, however, must be qualified. A careful com- 


. . 1 4 ’ } 4 Md ] . ] " r 
parison of: the text with the text of the princeps edition shows 


+ pat ] mse wives? ] +} +6 Ried - 7 + ] 
that the first chapter printed in the translation presented is not 
a ae a eee eR es Re ne mh pare ae See ee eee ee ee 
a pat ot the original work. ihis Cnapter appearet [OI ne first 
time in the second French editi revised (1727), which is based 


on the third Italian edition. The illustrations accompanving the 





present translation are not taken from the princeps edition. 

The original manuscript of Agreda Sanchez’s translation is 
in the Gar Collection. A compariso1 ' the text as printed 
with the original manuscript shows that while the sense is the 
same the phrasing has been considerably altered and cannot, 


therefore, be said to be that of Senor Agreda y Sanchez’s trans- 


lation. It is of interest to note that the manuscript begins with 
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chapter two, which corresponds to the first chapter of the prin- 
ceps edition and seems to indicate that the first chapter printed 
in the present edition was discarded by Agreda y Sanchez upon 


comparing his translation with the princeps edition. 





Catalogo de la colecciin de manuscritos relativos a la historia 
de América. Formada por Joaquin Garcia Icazbalceta. 
Anotada y adicionada por Federico Gomez de Orozco. 
México, 1927. 

The Catalogo of the manuscripts of Garcia Icazbalceta consti- 
tutes the ninth monograph in the series of bibliographical studies 
by the Secretaria de Relaciones. The editor claims that it is a 
reproduction of the original manuscript prepared by Garcia 
Ieazbalceta for his own use and later loaned to his friend, Nicolas 
Leon. In the Introduction the editor states that there are at 
least three other manuscript copies of the Catdlogo known, one 
in the possession of the Garcia Pimental family, one, that for- 
merly belonged to José Maria Agreda y Sanchez, in the Univer- 
sity of Texas Library, and one, which was sent by Garcia Icaz- 
balceta to his friend in Spain, Marcos Jiménez de la Espada. 

This statement in the Introduction gives the reader the impres- 
sion that the copy used for publication is the original, that the 
other manuscript copies were made from it, that the Catalogo 
published comprises the complete document, carefully reproduced 
without alterations, and that the notes only are supplied by the 
editor. As a matter of fact, the manuscript here printed is a 
list made by Garcia lcazbalceta for his friend, Nicolas Leén, and 
was taken from the Catalogo de Libros y Manuscritos kept by 
Garcia [cazbalceta for his own use. This consists of seventy-seven 
leaves of which twenty-three only are taken up by the manu- 
scripts in his collection. It is these twenty-three leaves which 
have been printed as the complete catalogue. 

The Agreda y Sanchez manuscript is in the handwriting of 
the daughter of Sefor Garcia Icazbalceta, who often acted as his 
secretary. It is more amply annotated than the list published 
and, judging from the additional notes and corrections, it is the 
copy which Garcia Icazbalceta used until the time of his death, 
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when it probably passed into the hands of Agreda y Sanchez, 
It is to be regretted that the editor did not consult the other 
copies which he knew existed and to two of which he had access. 
Many of the notes added would have been unnecessary, while 
others would have been corrected. The most serious shortcom- 
ing of the present publication is the omission of several manu- 
scripts listed in the Catalogo de Libros y Manuscritos of Garcia 
Icazbalceta. 

The Garcia Icazbaleeta collection, one of the finest in Mexico 
at the time of the collector’s death, has been dispersed. The 
Catdlogo is a well deserved tribute to one of Mexico’s most distin- 
guished scholars, and it will always be a useful guide to the col- 
lector and student of sixteenth century Mexico. C. B.C. 





Bunker's Monthly, the Magazine of Texas, edited by Peter 
Molyneaux, made its initial appearance January, 1928. Besides 
numerous articles on current Texas topics, it contains two histori- 
eal articles. The first, written by Mr. Molyneaux, reviews the 
occupation of Nacogdoches by United States troops in 1836. The 
second, by P. M. Newmill, tells the story of the duel that Stephen 
F,. Austin almost fought in 1817. The magazine is of fine ap- 
pearance and of promising interest and value. 





























THE QUARTERLY 


OF THE 


TEXAS STATE HISTORICAL ASSOCIATION 


The management wishes to announce that the back 
volumes of THE QUARTERLY can be purchased and that a 
complete set is now available. The first four volumes have 
been reprinted, and will be sold at the following prices, on the 
installment plan, or for cash on delivery: 


$5.00 per volume unbound; 
$6.50 per volume bound in cloth; 
$7.00 per volume bound in half leather. 
Volumes V and VI are still to be had in the original copies 
for the following prices: 
$4.00 per volume unbound; 


$5.50 per volume bound in cloth; 
$6.00 per volume bound in half ieather. 


All the remaining volumes can be had for: 


$3.00 each unbound; 

$4.50 for a cloth binding; and 

$5.00 for the half leather binding, 
through volume XVI. 


The Association will undertake to have loose numbers bound 
for members, charging merely the binder’s price. 


ADDRESS 


THE TEXAS STATE HISTORICAL ASSOCIATION, 


Austin, TEXAS, 




















